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United States Court of Appeals for the 

District of Columbia 


No. 6300. 

James Conlon, Appellant, 


vs. 


Roman Adamski, Otherwise Known as Roman W. A|damski; 
Frank T. Hines, Administrator of Veterans Affairs, 
Henry Morgenthau, Secretary of the Treasury, ei al. 


a Supreme Court of the District of Columbia.j 

I 

Equity. No. 57149. j 

j 

James Conlon, Plaintiff, 


Roman Adamski, Otherwise Known as Roman W. AeIamski; 
Frank T. Hines, Administrator of Veterans Affairs; 
Henry Morgenthau, Secretary of the Treasury, arid Wil- 
liam A. Julian, Treasurer of the United States, Defend¬ 
ants. | 

l 

i 

United States of America, | 

District of Columbia, ss: \ 

i 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: ! 


1—6300a 
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JAMES CON LON VS. ROMAN ADAMSKI ET AL. 


1 Bill for Injunction, and Appointment of Receiver, 

Etc. 

Filed Mav 11 1934. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. Xo. 57149. 

James Conlon, Plaintiff, 


Roman Adamski, Otherwise Known as Roman AY. Adamski; 

Frank T. Hines, Administrator of Veterans Affairs; 

Henry Morgenthau, Secretary of the Treasury, and Wil¬ 
liam A. Julian, Treasurer of the United States, Defend¬ 
ants. 

Your Petitioner respectfully represents to this Honorable 
Court as follows: 

1. That plaintiff is a citizen of the United States and a 
Member of the Bar of the District of Columbia engaged in 
the practice of law with offices at 600 F St., X. AY., YVash- 
ington, D. C. 

2. That the defendant Roman Adamski is a resident of 
the District of Columbia. 

3. That the defendant, Frank T. Hines, is a citizen of the 
United States, and his official residence is in the District of 
Columbia, and is Administrator of Veterans Affairs of the 
United States. 

4. That the defendant, Henry Morgenthau, is a citizen of 
the United States, and his official residence is in the Dis¬ 
trict of Columbia, and is Secretary of the Treasury of the 
United States. 

5. That the defendant, AAJlliam A. Julian, is a citizen of 
the United States, and his official residence is in the District 

of Columbia, and is Treasurer of the United States. 
2 6. Plaintiff alleges that the defendant, Roman 

Adamski, otherwise known as Roman AA T . Adamski 
asserted a claim against the United States of America in 
the amount of $8,740.00 due up to March 4, 1932, and the 
additional sum of $57.50 per month for each and every 












3 


JAMES CONLOX VS. ROMAN ADAMSKI ET AL. 


month thereafter, said claim arising out of an ajvard by 
the Insurance Claims Council, Veterans Administration, of 
the United States of America, on March 4,1932, and! that the 
United States Government through its agents refused to 
make payment on the claim; that the defendant, 4damski, 
employed plaintiff as his Attorney to prosecute sa[d claim 
for him pursuant to the terms of a written contract of em¬ 
ployment between defendant, Adamski and plaintiff, 
wherein the defendant, Adamski, agreed to pay tlfe plain¬ 
tiff the sum of $2,500.00 and give plaintiff a lien jon said 
amount on the claim in payment for services to be rendered 
by plaintiff as Attorney for said Adamski in prosecuting a 
Mandamus proceeding. A copy of which contract is an¬ 
nexed hereto, marked Plaintiff’s Exhibit “A”, which plain¬ 
tiff prays be made a part hereof. 

7. Plaintiff alleges that in accordance with the tCrms of 
said agreement he diligently prosecuted the claim and that 
he ascertained facts on which to base a Petition for Manda¬ 
mus. That he prepared the Petition for Mandamud on be¬ 
half of Roman W. Adamski against Frank T. Hinfes, Ad¬ 
ministrator of Veterans Affairs, and filed said Petition in 
the Supreme Court of the District of Columbia, L^w No. 
83,894 and a Rule to Show Cause issued thereon. That the 
said Frank T. Hines, Administrator of Veterans Affairs 
has answered the Petition for Writ of Mandamus ahd Re¬ 
turn to the Rule to Show Cause, admitting in^uhstHfrcelhe 

7 ° _j — 

facts contained in the Petition, and stating ‘ 4 That fhe re-_ 
spondent will in due course award and pay to the petitioner 
the installments of insurance so found due and payable”. 
Plaintiff avers that the services rendered by*him »s~AU 

tornev in the Mandamus Proceedings resulted; in the 
3 promised payment by the Administrator of Veterans 

Affairs of the $8,740.00 plus $57.50 per month for 
each month since March, 1932, to the defendant, Adamski. 

8. Plaintiff alleges that the claimant, Adamski, (defend¬ 
ant in this suit) is now about to file an application fori check 
in payment to him of the full amount of the claim in 1 order 
to deprive plaintiff of his lien upon the funds, and jto re¬ 
move from this jurisdiction and remove said funds from 
the jurisdiction of this Court, and make onerous and ^cer¬ 
tain the enforcement of the rights of plaintiff against claim¬ 
ant. That the defendant, Frank T. Hines, Administrator 
of Veterans Affairs, has stated under oath in his Answer 

2—6300a 
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JAMES CON LON VS. ROMAN ADAMSICI ET AL. 


to the Mandamus Proceeding that he would pay same to 
the defendant, Adamski. That Adamski has stated he will 
take the funds and go to Europe, and as a result the said 
Adamski and the funds will leave the jurisdiction of this 
Court and plaintiff will thereby lose his equitable lien upon 
the check, draft or warrant in payment of said award and 
will suffer irreparable loss and damage, the said Adamski 
being wholly insolvent except for this fund. 

Wherefore the premises considered plaintiff prays: 

1. That subpoena issue to the defendants and each of 
them requiring them and each of them to appear and an¬ 
swer the exigencies of this bill. 

2. That a Rule to Show Cause why a Restraining Order 
should not be issued against each of the defendants as 
hereinafter prayed. 

3. That a Restraining Order issue to the defendant, 
Roman W. Adamski, enjoining him from receiving the 
amount of the award. 

4. That a Restraining Order issue to the defendant, 

Frank T. Hines, Administrator of Veterans Affairs, 
4 and to his co-defendants, Henry Morgenthau, Secre¬ 
tary of the Treasury, and to William A. Julian, 
Treasurer of the United States, enjoining them and each 
of them from paying or delivering the check, draft or war¬ 
rant to defendant, Adamski. 

5. That an injunction pendente lite issue, and at the final 
hearing the injunction be made permanent. 

6. For the appointment of a Receiver to receive the 
draft, check or warrant. 

7. That plaintiff be decreed to have an equitable lien 
upon said check, draft, or warrant and the proceeds thereof 
in payment and settlement of his claim, with costs and suit 
money. 

And for such other and further relief generallv as the 
nature of the case mav admit and to this Honorable Court 
mav seem meet and proper. 

JAMES CONLON, 

Plaintiff . 

JAMES B. ARCHER, 

Attorney for Plaintiff. 
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I 

District of Columbia, •$.<?; j 

James Conlon, being first duly sworn deposes ajnd says, 
that lie is the plaintiff in the above entitled cause and knows 
the contents thereof and that the statements contained 
therein are true, and those stated on informationi and be¬ 
lief he verily believes to be true. j 

JAMES CONLON, 

Subscribed and sworn to before me this 11th! day of 
May, 1934. I 

‘ [seal.] JOHN R. FLETCHER, 

Notary Public,\D. C. 

j 

5 Plaintiff’s Exhibit “A”. ! 

i 

Agreement. i 


This agreement made and entered into this 11th[day of 
September, 1933 by and between Roman W. Adamsk}, party 
of the first part, and James Conlon, party of the 'second 
part, j 

Witnesseth, that whereas, the party of the first pirt has 
a Claim against the United States of America which] Claim 
matured March 4, 1932 in the sum of $8,740.00 up jo that 
date by reason of a decision of the Director of Insurance, 
Veterans Administration, on his favor; and wiliereas, 
Claimant is entitled to further payments in the slum of 
$57.50 per month since said decision; and whereas jlnited 
States Government has refused to pay Claimant said sums 
of money; and whereas, said party of the first part is anx¬ 
ious to employ James Conlon, Attorney-at-Law, party of 
the second part, as Attorney for him to enforce said (Claim 
by Mandamus proceedings in the Supreme Court if the 
District of Columbia. The party of the first part Agrees 
to pay to the party of the second part the sum of $2,500.00 
for his services as Attorney-at-Law in the case, anfl the 
party of the first part further agrees to pay the costs of 
Court; and the party of the second part hereby accepts and 
agrees to diligently prosecute said Claim for said paijty of 
the first part by Mandamus proceedings in the Supreme 
Court of the District of Columbia, according to the bejst of 
his ability; and the party of the first part agrees that said 
party of the second part shall have a lien on the said Claim 
for the amount of said $2,500.00. j 
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In witness whereof, the parties have this 11th day of 
September, 1933, signed said instrument. 

(Signed) ' ROMAN ADAMSKI, 

Party of the First Part. 
(Signed) JAMES COXLOX, 

Party of the Second Part. 

6 Memorandum. 

Mav 11,1934.—Rule for Injunction and Receiver, return¬ 
able May 21, 1934—tiled. 

Motion of Roman Adam ski to Dismiss Bill. 

Filed May 21, 1934. 


Comes now the defendant Roman Adamski, appearing 
specially by his attorney David Wiener, excepting and 
securing unto himself all legal rights and remedies, moves 
this Honorable Court to dismiss the Bill of Complaint filed 
herein for the following reasons: 

1. That the Bill of Complaint does not state any facts 
sufficient to constitute a cause of action against this de¬ 
fendant. 

2. That the Bill of Complaint shows upon its face that 
the plaintiff does not have any valid lien enforceable in this 
court. 

3. The Bill of Complaint shows on its face that the al¬ 
leged agreement by and between Roman Adamski and 
James Conlon, made a part of the Bill of Complaint, is 
contrary to law. 

4. The Bill of Complaint contains no allegation that the 
plaintiff is without a plain, adequate and complete remedy 
at law. 

5. That the plaintiff has a plain, adequate and complete 

remedv at law. 

» 

6. And for other reasons apparent upon the face of the 
record- 

DAVID WIENER, 

Appearing Specially for Roman Adamski. 
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7 Motion of Frank T. Hines et al. to Dismiss pill. 


Filed Mav 21, 1934. 


Come now the defendants Frank T. Hines, Adnjiinistra- 
tor of Veterans’ Affairs, Henry Morgenthau, Secretary 
of the Treasury, and William A. Julian, Treasure|r of the 
United wStates, by their attorney, Leslie C. (jjarnett, 
United States Attorney in and for the District of jColum¬ 
bia, and move this Honorable Court to dismiss jthe bill 
of complaint filed herein for the following reasons: 

1. That the bill of complaint filed herein does n<j)t state 
a cause of action, and does not entitle the plaintiff! to any 
relief, at law or in equity. 

2. That said bill of complaint is based upon an alleged 
lien which is void under 31 U. S. C. 203 (3477 R. S|.). 

3. That said lien or assignment is also void under 38 
U. S. C. Sec. 454. 

4. That said lien is in contravention of the provisions 

of Title 38, U. S. C-, Sec. 551. j 

5. And for other reasons apparent upon the redord. 

LESLIE C. GARNETT, j 

United States Attorney. 

JOHN J. WILSON j 
Assistant United States Attorney. 

JAMES T. BRADY, 

Acting Solicitor , 

Veterans’ A dm in is t ratio n . 
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Memorandum of Court. 
Filed June 12, 1934. 


* 


The motion to dismiss the bill of complaint will bej sus¬ 
tained. Apart from other considerations I think that the 
case Lynch v. U. S., decided by the Supreme Couijt on 
June 4th, 1934, is controlling. 

BAILEY, \j. 
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Final Decree Dismissing Bill. 

Filed June 18, 1934. 

* * * * # * * 

This cause came on to be heard upon the motions of the 
defendants to dismiss the bill of complaint filed herein, 
and after hearing argument of counsel for the respective 
parties, upon consideration thereof, it is, by the Court, 
this 18th day of June, 1934, 

Adjudged, ordered and decreed that said motions to 
dismiss the bill of complaint bo and the same are hereby 
granted; and it is further 

Adjudged, ordered and decreed that said bill of com¬ 
plaint be and the same is hereby dismissed, and the rule 
to show cause issued herein be and the same is hereby 
discharged, with costs against the plaintiff. 

JENNINGS BAILEY, 

Justice. 


And the plaintiff, electing to stand upon the original 
bill, in open court notes an appeal to the United States 
Court of Appeals for the District of Columbia. Where¬ 
upon the penalty of the undertaking for Costs is to be 
$100, or, in lieu, a deposit of $50, cash. 

JENNINGS BAILEY, 

Justice. 

Form approved. 

JAMES B. ARCHER, Attxj. 
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Memorandum. 


June 27, 1934.—$50 deposited in lieu of Undertaking on 
Appeal. 

Assignment of Errors. 

Filed June 27, 1934. 


The plaintiff assigns as error the following: 

1. The court erred in granting the motions to dismiss 
the bill of complaint, and the decree thereon. 

2. The court erred in holding and ruling that the plain¬ 
tiff could not maintain a bill to establish an equitable lien 
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and for injunctive relief against the principal defendant, 
Adamski; and a receiver for an awarded fund in the 
hands of the defendant officials, in a case in wjhicli the 
meritorious defendant is insolvent, and threatens to 
remove tlie fund beyond the jurisdiction, aijid after 
defendant officials admit bv their motions that tliev are 

• # i 

about to pay over the fund to the main defendant. 

3. The court erred in holding and ruling, in effect, that 
the defendant, Adamski, is not entitled to recover the 
fund, contrary to the implications of the pleading^. 

4. The court erred in holding and ruling that the case 

of Lynch vs. United States (decided June 4, 1934) is au¬ 
thority for dismissing the bill, without requiring (answer, 
notwithstanding the admission of the award by (the mo¬ 
tion to dismiss. | 

5. The court erred in granting the motions to dismiss 
the bill and the decree thereon, and thus depriving plain¬ 
tiff of his equitable lien under the contract between plain¬ 
tiff, and the defendant, Adamski, and in effect depriving 
plaintiff of property without due process of law contrary 

to the provisions of the Fifth Amendment] to the 
10 Constitution of the United States of Amerilca. 

(j. The court erred in holding and ruling] in ef¬ 
fect, that notwithstanding the pleadings disclosed t)iat the 
defendant officials have awarded and are about to jj>av the 
fund to the principal defendant, Adamski, and further dis¬ 
close that the United States has no interest requirijng the 
application of Title 31 U. S. C. Sec. 203 (Sec. 34771 U. S. 
R. S.) the said statute being null and void if applicable 
for the reason that it deprives plaintiff of property with¬ 
out just compensation and without due process of law in 
violation of the Fifth Amendment to the Constitution of 
the United States. j 

7. The court erred in holding and ruling, in effect, that 
plaintiff is not entitled to his equitable lien on fhg con¬ 
tract between plaintiff and the principal defendant, 
Adamski, under Title 38, U. S. C. 454. If this statu je ap¬ 
plies to the case said statute is null and void for the rea¬ 
son that it deprives plaintiff of property without just'i com¬ 
pensation for the professional services rendered by plain¬ 
tiff in a common law Mandamus proceeding for the (prin¬ 
cipal defendant, Adamski, and it further deprives plain¬ 
tiff of liberty and property without due process of liw in 
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violation of the Fifth Amendment to the Constitution of 
the United States. Further this statute is repealed by the 
Act of Congress of March 20, 1933, Sec. 17 known as the 
Economy Act (48 Stat. 9). 

8. The court erred in holding and ruling, in effect, that 
plaintiff’s lien is in contravention to the provisions of 
Title 38, U. Sj C. Sec. 551. The said statute, if applicable, 
is null and void for the reason that it deprives plain¬ 
tiff of just compensation for services by him as attorney 
in a common law Mandamus case for the principal defend¬ 
ant Adamski.l Said statute also deprives plaintiff of lib¬ 
erty and property without due process of law in 

11 violation of the Fifth Amendment to the Constitu¬ 
tion of the United States. Further the inhibitions 
of said statute are repealed by Sec. 17 of the Act of Con¬ 
gress of March 20, 1933, known as the Economy Act (48 
Stat. 9). 

9. The court erred in ruling and holding, in effect, that 
Sec. 17 of the Act of Congress of March 20, 1933 known as 
the Economy Act (48 Stat. 9) which repealed the inhibi¬ 
tions of the above mentioned statutes, namely, Sections 
454 and 551 of Title 38 U. S. C. was itself void under the 
authoritv of Lynch vs. United States decided June 4, 1920 
since reported in advance sheets of 78 L. Ed. 997. What 

the court decided in the Lvnch and Wilmer cases was that 

* 

valid contracts are property and as such protected from 
being taken without just compensation, whether the obligor 
be a private individual, a municipality, a state, or the 
United States and that the consent of the United States to 


be sued is a privilege accorded and may be withdrawn at 
any time, but that, the right under the insurance policies as 
distinguished from the remedv could not be withdrawn. 

10. The court erred in holding and ruling, in effect, that 
the plaintiff was not entitled to his equitable lien on the 
contract between the principal defendant, Adamski, and 
the plaintiff for professional service rendered the plaintiff 
in a common law Mandamus proceeding, which had nothing 
to do with any special statutory administrative proceeding 
nor with any special statutory court proceeding, and if sec¬ 


tion.? 454 or section.? 551 or anv other sections of Title 3S 


U. S. Code is applicable to said contract said statutes are 
null and void as depriving plaintiff of property without 
just compensation and also depriving plaintiff of liberty 
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and property without due process of law contrary to the 
provisions of the Fifth Amendment to the Constitution of 
the United States. And further said statutes and 
12 the inhibitions and prohibitions thereof are Repealed 
by Sec. 17 of the Economy Act of March 20, 1933, 
Chap. 3*(48 Stat. 9). ‘ j 

11. The court erred in not holding that Sections ji54 and 

551 of Title 38 U. S. C. were repealed by Section lj) of the 
Economy Act of March 20, 1933 (48 Stat. 9). i 

12. The court erred in holding and ruling, in effect, that 
the bill of complaint was premature, as the pleadings 
showed that the award was made to the principal defend¬ 
ant, Adamski, and that the defendant officials were about 
to make payment of the award to the defendant Adamski. 


Designation of Record. \ 

Filed June 27, 1934. | 

I 

* i* * * * # *| 

I 

Comes now James Conlon, the appellant in the above en¬ 
titled cause and designates the parts of the record which he 
desires to have included in the transcript, said parts] being 
considered sufficient for the determination of the questions 
raised on appeal, namely: ! 

1. Original Bill. I 

2. Memo, as to rule for injunction and receiver. j 

3. Motion of defendant Adamski to dismiss the bijl. 

4. Motion of defendant officials Hines, Morgcnthaji and 

Julian to dismiss the bill. | 

5. Memorandum opinion of Mr. Justice Bailefr, in 

extenso. I 

6. Decree Dismissing the Bill and Discharging the jRule. 

7. Assignment of Errors. j 

8. Together with a copv of this designation. i 

JAMES B. ARCHER, j 

Attorney for Plaintiff-Appellant. 


13 Service of a copy of Designation of Record and 
Assignment of Errors acknowledged this 27 day of 
June, 1934. j 

LESLIE C. GARNETT, 

J. J. WILSON, I 

Ass’t United States Attoryiey, j 
Attorney for Defendants Hines,\ 
Morgentlnau and Julian . 
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.District of Columbia, s$: 

James C onion being first dulv sworn states that act in" 
for James B. Archer, Esquire, Attorney for plaintiff he 
served a copy of the Designation of Record and Assign¬ 
ment of errors by leaving a copy with Miss Julia De Butts, 
Secretarv to David Weiner, Attorney for defendant, 
Adamski, at Room 406, 1317 F St., X. W.‘, on June 27, 1934. 

! JAMES COXLOX. 

Subscribed and sworn to before me this twenty-seventh 
dav of June, 1934. 

[seal.] HARRY M. HULL, 

Notary Public. District of Columbia, 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District i of Columbia, hereby certify the foregoing 
pages numbered from 1 to 13, both inclusive, to lie a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part ot 
this transcript in cause Xo. 57149 in Equity, wherein 
James Conlon is Plaintiff and Roman Adamski, otherwise 
known as Roman W. Adamski, et al., are Defendants, as 
the same remains upon the hies and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 3rd day of August, 1934. 

[Seal Supreme Court of the District of Columbia.] 

I FRAXK E. CUXXIXGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. Xo. 6300. James Conlon, appellant, vs. Roman 
Adamski, otherwise known as Roman W. Adamski, Frank 
T. Hines, Administrator of Veterans Affairs, Henry Mor- 
genthau. Secretary of the Treasury, et al. United States 
Court of Appeals for the District of Columbia. Filed Sep. 
6, 1934. Henry W. Hodges, Clerk. 
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BRIEF ON BEHALF OF APPELLANT.! 


Statement of the Case 

This is an appeal from the Judgment and Decree 
for the defendants sustaining motions of the defendants 
to dismiss the bill of complaint and dismissing the tjill 
of complaint, and, discharging the rule to show cause, 
and refusing injunctive relief, in the Supreme Coijrt 
of the District of Columbia. (R. p. 8.) 

The Appellant, James Conlon and the Appellee, 
Adamski, on September 11, 1933, entered into an agree¬ 
ment in writing (R. p. 5) whereby Appellee Adamski 
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stated that he had a claim against the United States 
of America which claim matured March 4, 1932, in the 
sum of 88,740.00 bv reason of a decision of the Director 
of Insurance, of the Veterans’ Administration in his 
favor and that the United States Government officials 
refused to pay claimant; that he was anxious to employ 
Appellant as attorney for him to enforce payment of 
said claim by Mandamus Proceedings in the Supreme 
Court of the District of Columbia wherefore he agreed 
in writing to pay Appellant the sum of 82500.00 (R. 
p. 5) for services as attorney in connection with the 
Mandamus Proceedings: Pursuant to said agreement 
Appellant diligently collected data on which to base a 
Mandamus i suit, and filed a Petition for Mandamus 
(Law Xo. S3.S94): and diligently prosecuted the same 
and obtained a rule to show cause thereon. Respondent 
in that Mandamus suit, namely, Hines, one of the 
Appellees here, admitted in his answer to the petition 
and rule that payment was justly due and would be 
made in due course to Adamski. That Appellee, 
Adamski, thereupon notified Appellant that he would 
make application for the check in payment to him of 
the full amount of the claim, and that he would take 
the funds aind go to Europe. Said Appellee, Adamski, 
being wholly insolvent except for this fund. (R. p. 4 
final allegation of the bill.) 

The prayers of the bill were for injunctive relief 
(R. p. 4) and appointment of a receiver, and that 
plaintiff (Appellant) be decreed to have an equitable 
lien upon the check, draft or award and the proceeds 
thereof in payment and settlement of his claim and 
for general relief. 

The defendant, Adamski, through his attorney, moved 
to dismiss the bill of complaint. (R. p. 6.) 
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I 

i 

The defendant government officials Hines, Moi L gen- 
thau and Julian, through their attorneys, moveji to 
dismiss the bill of complaint. (R. p. 7.) j 

The court sustained the motions to dismiss the! bill 
of complaint (R. p. 8) and entered a decree dismissing the 
bill of complaint and discharging the rule to ^how 
cause. (R. p. S.) i 

Plaintiff elected to stand on his original bill of qom- 
plaint. (R. p. S.) j 

The bill of complaint is sound, and is based upon a 
valid lien for professional services as important to 
Adamski as anything could be under our Constitution. 
The case evinces the spectacle of a public offi|cial 
withholding from an individual an admitted right, 
enforceable only by one of the most drastic remedies 
know to the law, the prerogative Writ of MandaiAus, 
which commands princes and peasants alike to perform 
their public, ministerial duties. We live undeij a 
government of law, not men. 

For the convenience of the Court, it is sufficient nbte 
that the case of Marbury vs. Madison , reported in 
1 Cranch, 137, (2 L. Ed. GO) and, is the ultima thtyle, 
upon the subject, requiring no buttressment. 

In this situation, Mr. Adamski appeals to Mr. Conjon 
the plaintiff in this case. Was he to say, “Fm sorry, 
but the law only allows me to charge a nominal fee jin 
Veterans’ matter, and I cannot profitably render rpy 
assistance in the vindication of your Constitutional 
rights”; or could he say, “this is not a matter of pen 
driving in a Government Bureau; it is a matter that 
calls for the services of a lawyer, and I’ll charge you, a 
fee”? And that is what the parties solemnly agreed tip. 
Their right to do so is elementary. 
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ARGUMENT 

Assignment of Error No. 1 

The Court erred in granting the motions to dismiss 
the bill of complaint and the decree thereon. (It. 

p. 8.) 

The Bill of Complaint is sufficient and is based on a 
valid lien for professional services as an attorney under 
a common law Mandamus Proceeding to compel a 
government officer to do his duty enjoined upon by law 
which he should have performed a long time prior to 
the date the contract was entered into. Mandamus 
Proceedings are as ancient as the time of Ed. II, (1 
Lev. 23). The history of Mandamus Proceedings is 
set out in the case of Marbury vs. Madison, 1 Cranch 
137, 2 L. Ed. 60. Client and attorney have always 
been free to agree to a fee in Mandamus Proceedings, 
or for a mandatory injunction. 

McGowan vs. Parish, 237 U. S. 285, 

Houston vs. Ormes, 252 U. S. 469, 

Jones vs. Rutherford, 26 App. D. C. 114, 
McAdoo vs. Ormes, 47 App. D. C. 364, 
Borcherling vs. United States, 35 Ct. Cl. 311, 
United States vs. Borcherling, 185 U. S. 223, 
Bryan vs. Curtis, 26 App. D. C. 95. 

Assignment of Error No. 2 

This Assignment (R. p. S) is that the court erred in 
holding and ruling that the plaintiff could not maintain 
a bill to establish an equitable lien and for injunctive 
relief against the principal defendant, Adamski; and a 
receiver for an awarded fund in the hands of the de¬ 
fendant officials, in a case in which the principal de- 





fendant is insolvent, and threatens to remove! the 
fund beyond the jurisdiction, and after defendant officials 
admit by their motions that they are about to ! pay 
over the fund to the main defendant. i 

That the Appellant is entitled to his equitable j lien 
and injunctive relief is elementary. Oelrichs vs. (Wil¬ 
liams, 15 Wallace 211. As the facts show that the 
remedy at law is not as practical and efficient to the 
ends of justice and to its prompt administration as 
the remedy inequity”. Boyce vs. Grundy , 3 Peters £15. 
Sec. 16 of the Judiciary Act of 1789. I 

The cases of McGowan vs. Parish, 237 U. S. ^S5, 
supra, and McAdoo vs. Ormes, 47 App. D. C. 364, and 
Houston vs. Ormes, 252 U. S. 469, and Jones vs. Rutper- 
ford, 26 App. D. C. 114 support Appellants contention 
as does the cases of Sanborn vs. Maxwell, 18 App. Di C. 
245 and Roberts vs. Consaul, 24 App. D. C. 551. 

j 

Assignment of Error No. 3 

The Assignment (R. p. 9) is that the court erred in 
holding and ruling, in effect, that the defendant, Adam- 
ski, is not entitled to recover the fund, contrary to the 
implications of the pleadings. 

McGowan vs. Parish, 237 U. S. 285 supra, j 
Houston vs. Ormes, 252 U. S. 469, supra. | 

This assignment of error is anticipatory of a possible 
argument that Adamski’s right has not been established, 
and for that reason the plaintiff’s right does not attach. 
Such an argument could hardly be comprehensible in 
view of the fact that nowhere is the right of Adamski 
disputed. The assignment was therefore so framed 
as an extraordinary precaution against a contention 
which will probably not be advanced. 1 
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Assignment of Error No. 4. 

This Assignment (R. p. 9) is that the court erred in 
holding and ruling that the case of Lynch vs. United 
States (decided June 4, 1934) is authority for dismissing 
the bill, without requiring answer, notwithstanding the 
admission of the award by the motion to dismiss. 

Appellant is entitled to an equitable lien and decree 
in his favor for the amount of the attorney fee agreed 
upon between the appellant and the appellee, Adamski. 

Lynch vs. United States, Adv. Sheets of 7S 

L. D. 997, 

Roller vs. Murray, 46 App. D. C. 246, 

Sanborn vs. Maxwell, IS App. D. C. 245, supra, 
Roberts vs. Consaul, 24 App. D. C. 551, supra, 
Jones vs. Rutherford, 26 App. D. C. 114, supra, 
Parish vs. McGowan, 39 App. D. C. 1S4, 
McGowan vs. Parish, 237 U. S. 2S5, supra, 
Houston vs. Ormes, 252 U. S. 469, supra, 
Charles McCaul Co. vs. Harr, 51 App. D. C. 

Ill, 

Price vs. Forrest, 173 U. S. 410, 

Butler vs. Indian Protective Ass’n, 34 App. 

D. C. 2S4, 

Taylor vs. Bemiss, 110 U. S. 42, 

Bryan vs. Curtis, 30 App. D. C. 234, 

Gordon vs. Gwydir, 34 App. D. C. 508, 

Bank vs. Ins. and Trust Co., 17 App. D. C. 112, 
Robertson vs. Gordon, 34 App. D. C. 539, 
Robertson vs. Gordon, 226 U. S. 311. 

Assignment of Error No. 5 

This Assignment (R. p. 9) is that the court erred in 
granting the motions to dismiss the bill and the decree 
thereon, and thus depriving plaintiff of his equitable 
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lien under the contract between plaintiff and the| de¬ 
fendant, Adamski, and in effect depriving plaintiff of 
property without due process of law contrary to j the 
provisions of the Fifth Amendment to the Constitution 
of the United States of America. j 

In the case of Houston vs. Ormes, 252 U. S. ^69, 
supra, it was held that where an award had been rrfade 
Treasury Officials are charged with the ministerial duty 
to make payment on demand to the person designated 
and that in a suit against claimant of the fund and [the 
Treasury Officials an equitable lien for attorneys fees 
on the fund was not a suit against the United 
States. | 

To the like effect are the cases of Parish vs. McGowan, 
237 U. S. 285, supra, Jones vs. Rutherford, 2G App. C. 
114, supra, Sanborn vs. Maxwell, IS App. D. C. ^45, 
supra. 

Under the Fifth Amendment to the Constitutionj of 
the United States appellant has the right to contract for 
an attorney fee for professional services in a mandanjius 
case. The Fifth Amendment to the Constitution of ihe 
United States was intended to protect the indivi 
against the arbitrary exercise of federal power, 
declares no person shall be deprived of life, liberty [or 
property without due process of law, and this inhibition 
protects every man in his right to engage in honest afid 
useful work for compensation. Adair vs. United Statps, 
20S U. S. 161, Coppage vs. Kansas, 236 U. S. 1, Adaifns 
vs. Tanner, 244 U. S. 590. 

I 

Assignment of Error No. 6. 

i 

This assignment (R. p. 9) is that the court erred in 
holding and ruling, in effect, that notwithstanding tjie 


i 
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pleadings disclosed that the defendant officials have 
awarded and are about to pay the fund to the principal 
defendant, Adamski, and further disclose that the United 
States has no interest requiring the application of Title 
31. U. S. C. Sec. 203 (Sec. 3477 U. S. R. S.) the said 
statute being null and void if applicable for the reason 
that it deprives plaintiff of property without just 
compensation and without due process of law in violation 
of the Fifth Amendment to the Constitution of the 
United States. 

Sec. 3477 R. S. (U. S. Code Title 31, Sec. 203) has no 
application to this case at bar, as in this case the award 
was made in favor of Adamski on March 4, 1932, a long 
time before the contract between Appellant and Adamski 
covering Attorney fees to Appellant for services in a 
common law Mandamus Proceeding to compel perform¬ 
ance of duty by the government official which duty he 
was under a legal obligation to perform but failed to do so. 
While the langugage of Sec. 3477 R. S. “Null and void” 
makes an attempted lien on the unallowed claim literally 
so, the Supreme Court cases have uniformly held that 
the provision is one made for the benefit of the United 
States. And in consequence, the same court, upon the 
proper state of facts, has with equal uniformity held that 
when all interest and duty with regard to a fund has 
ceased by the final allowance of the claim so that nothing 
remains to be done but to pay it over to the claimant, 
his agreement for a lien thereon is allowed to stand as 
an equitable lien from the moment that the interest of 
the United States ceases, notwithstanding its prior 
origin. 

A rational foundation for the doctrine of the cases last 
referred to is, although not so expressed, that the agree¬ 
ment is a continuing one and ought to be allowed to 
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attach when the statutory obstruction no longer stands 
in the way. The cases given below support plaintiffs 
contention, namely: I 

Roller vs. Murray, 46 App. D. C. 246, supr^, 
McGowan vs. Parish, 237 U. S. 2S5, supra, 
Jones vs. Rutherford, 26 App. D. C. 114, supra, 
Re Buffalo Bayou R. Case, 16 Ct. CL 238, | 
Houston vs. Ormes, 252 U. S. 469, supra, 
Nutt v. Knut, 200 U. S. 12, j 

Bailey vs. United States, 109 U. S. 432, i 
Robertson vs. Gordon, 226 U. S. 311 supra, j 
Erwin vs. United States, 97 U. S. 392, 

Gordon vs. Gwydir, 34 App. D. C. 508, sup^a, 
Goodman vs. Niblack, 102 U. S. 556, 

i 

Bryan vs. Curtis, 30 App. D. C. 234, supra, 
McKnight, vs. United States, 98 U. S. 179, 
United States vs. Borcherling, 185 U. S. 2^3, 
supra, ! 

Freeman’s Sav. & T. Co. vs. Shepherd, 127 U.js. 

494, j 

Hobbs vs. McLean, 117 U. S. 567, I 

Butler vs. Goreley, 146 U. S. 303, 

Roberts vs. Consaul, 24 App. D. C. 551, supra, 
Price vs. Forrest, 173 U. S. 410, supra, 

Wright vs. Tebbitts, 91 U. S. 252, j 

Sanborn vs. Maxwell, 18 App. D. C. 245, suprt, 
Jernegan vs. Osborn, 155 Mass. 207, 

York vs. Conde, 147 N. Y. 486, , 

Conde vs. York, 168 U. S. 642, j 

Hawes vs. Wm. R. Trigg Co., 110 Va. 165. | 

I 

Assignment of Error No. 7. 

This assignment (R. p. 9) is that the court erred ih 
holding and ruling, in effect, that plaintiff is not entitled 
to his equitable lien on the contract between plaintiff 
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and the principal defendant, Adamski, under Title 38, 
U. S. C. 454. If this statute applies to the case said 
statute is null and void for the reason that it deprives 
plaintiff of property without just compensation for the 
professional services rendered by plaintiff in a common 
law Mandamus proceeding for the principal defendant, 
Adamski, and it further deprives plaintiff of liberty and 
property without due process of law in violation of the 
Fifth Amendment to the Constitution of the L nited 
States. Further this statute is repealed by the Act of 
Congress of March 20, 1933, Sec. 17, known as the 
Economy Act. (48 Stat. 9). 

The lien is valid and Title 38, U. S. Code Sec. 454 is not 
applicable to a common law Mandamus proceeding, as 
Mandamus proceedings are under the common law and 
not under a special statute, and such Mandamus pro¬ 
ceedings are not subject to any special veterans statutory 
administrative proceedings or special veterans statutory 
court proceedings, and the authority for Mandamus 
proceedings antedate the special war risk insurance 
legislation and have prevailed in the court of Kings 
Bench since the time of Ed. II, (1 Lev. 23). If the above 
mentioned Sec. 454 of Title 38 L . S. Code could be 
classed as applicable to services rendered by an attorney 
in a Mandamus proceeding such section is null and void 
as being repugnant to the Fifth Amendment to the Con¬ 
stitution of the United States in that it deprives appel¬ 
lant. of property without just compensation and it also 
deprives appellant of liberty and property without due 
process of law contrary to the provisions of said Fifth 
Amendment. It is fundamental in a common law pro¬ 
ceeding that attorney and client are free to contract as 
to attorneys fees. The Fifth Amendment to the Con¬ 
stitution of the United States was intended to protect 
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the individual against the arbitrary exercise of fedjeral 
power. It provides that the citizen shall not be deprived 
of property without just compensation. It declares that 
no person shall be deprived of life, liberty or property 
without due process of law; and this inhibition protects 
every man in his right to engage in honest and useful 
work for compensation. 

Adair vs. United States, 208 U. S. 161, supra!, 
Coppage vs. Kansas, 236 U. S. 1, supra, j 
Adams vs. Tanner, 244 U. S. 590, supra. 

It is perfect!}' explicable that the Government shoiild 
say to a veteran:—‘‘You need no lawyer in presentjng 
your claim to benefits: Men are hired and paid to look 
up your record in the books, and files, and allow or dis¬ 
allow’ your claim. But if you hire a lawyer it will bq a 
criminal offense for him to charge you more than $10.00.” 
But if after such a lawyer or claim agent, has obtained 
the award, an Executive refuses to distribute it to him, 
there is need for a Mandamus and an untrammel^d 
lawyer to vindicate his rights and freely bargain for his 
compensation, without the menace of any restrictive 
statute such as Title 38, U. S. Code, Sec. 454. The 
claimant is no longer a mendicant begging at the door <pf 
pensionary charity, but is a bo?ia fide creditor of tlje 
United States, such an individual may not be intimidated 
from employing Counsel to prevent the semblance of a 
confiscation of his property without due process. 

The Economy act of March 20, 1933 Sec. 17 (4S Stat. 9), 
repeals the above provision of Title 38 U. S. Code, Sec. 454 . 

_ i 

Assignment of Error No. 8. 

i 

This assignment (R. p. 10) is that the court erred ih 
holding and ruling, in effect, that plaintiff's lien is in 
contravention to the provisions of Title 38, U. S. C. Sect 


I 
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551. The said statute, if applicable, is null and void for 
the reason that it deprives plaintiff of just compensation 
for services by him as attorney in a common law Manda¬ 
mus case for the principal defendant, Adamski. Said 
statute also deprives plaintiff of liberty and property 
without due process of law in violation of the Fifth 
Amendment to the Constitution of the United States. 
Further the inhibitions of said statute are repealed by 
Sec. 17 of the Act of Congress of March 20, 1933, known 
as the Economy Act. (4S Stat. 9). 

Neither under Sec. 551 of Title 3S U. S. Code nor 
under any other section of Title 3S U. S. Code; nor under 
any special statute are there any inhibitions as to fees 
for a common law proceeding by Mandamus and there 
is no law any where regulating much less prohibiting the 
fee to be agreed on between attorney and client in a 
Mandamus suit, the purpose of the suit being to compel 
officials to do their duty as in the contract between 
appellant and the appellee Adamski to institute Manda¬ 
mus Proceedings to compel the payment of the award of 
March 4, 1932, to Adamski, which said Adamski had 
been for a long period of time and on various occasions 
endeavoring to have the government officials to perform 
their said duty but without result. If the above men¬ 
tioned Sec. 551 of Title 38 U. S. Code is applicable to 
this case said statute is null and void as it deprives 
appellant of property without just compensation and as 
it deprives appellant of liberty and property without due 
process of law contrary to the Fifth Amendment to 
the Constitution of the United States of America. 

Appellant contends that the inhibitions as to attorneys 
fees under Sec. 551 of Title 38 U. S. Code are repealed 
by Sec. 17 of the Economy Act of March 20, 1933 
(48 Stat. 9). 
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Section 17 of the “Economy Act” approved Mjirch 
20, 1933, repealed all laws 'pertaining to yearly renewable 
term insurance except as to such contracts under which 
payments had been commenced prior to March 20, 1933, 
or in suits which were pending in court on March' 20, 
1933. ! 

As the facts in the instant case do not come wiihin 

1 

either of the exceptions indicated, it follows that Section 
500 of the World War Veterans’ Act, 1924 (Title ;38, 
U. S. C. Sec. 551) and U. S. Code Title 38, Sec. 454j as 
amended, does not apply in the instant case. j 

The Act of March 20, 1933 (The Economy Apt), 
provided: I 

“Sec. 17. All public law's granting medical or 
hospital treatment, domiciliary care, compensa¬ 
tion and other allowances, pension, disability 

allowance, or retirement pay to veterans and Ifhe 
dependents of veterans of the Spanish-Ameripan 
War, including the Boxer Rebellion and tjhe 

Philippine Insurrection, and the World War, or to 
former members of the military or naval service 
for injury or disease incurred or aggravated in tjhe 
line of duty in the military or naval service 
(except so far as they relate to persons who served 
prior to the Spanish-American War and to the 
dependents of such persons, and the retirement jof 
officers and enlisted men of the Regular Armjy, 
Navy, Marine Corps, or Coast Guard) are hereby 
repealed, and all laws granting or pertaining | to 
yearly renewable term insurance are hereby repealed , 
but payments in accordance with such law's sh^ll 
continue to the last day of the third calendar 
month following the month during which this Apt 
is enacted. . . .”. 

“Provided, That nothing contained in this 
section shall interfere wdth payments heretofore 
made or hereafter to be made under contracts q>f 
yearly renewable term insurance which have 
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matured prior to the date of enactment of this 
Act and under which payments have been com¬ 
menced, or on any judgment heretofore rendered 
in a court of competent jurisdiction in any suit 
on a contract of yearly renewable term insurance, 
or which may hereafter be rendered in any such 
suit now pending. . . .”. 

Sections 11, 12, 13, 14, 15 and 16 of the Act of March 
20, 1933, enacted certain penal provisions of the law but 
by reason of the fact that the provisions of Section 500 
of the World War Veterans’ Act, 1924, as amended, are 
not mentioned in said Act of March 20, 1933, it follows 
that the provisions of said Section 500 (Title 38 U. S. C., 
Sec. 551) were not in force and effect since March 20, 
1933. 

The plaintiff is entitled to the relief prayed for and it 
would be a denial to plaintiff of his right to contract for 
a fee for his services in a common law case to hold other¬ 
wise would be to deprive him of property without just 
compensation and contrary to the provisions of the Fifth 
Amendment to the Constitution of the United States of 
America. 

Assignment of Error No. 9. 

This assignment (R. p. 10) is that the court erred in 
ruling and holding, in effect, that Sec. 17 of the Act of 
Congress of March 20, 1933, known as the Economy Act 
(4S Stat. 9) which repealed the inhibitions of the above 
mentioned statutes, namely, Sections 454 and 551 of 
Title 3S U. S. Code, was itself void under the authority 
of Lynch y s. United States decided June 4, 1934, since 
reported in advance sheets of 78 L. Ed. 997. What the 
court decided in the Lynch and Wilner cases was that 
valid contracts are property and as such protected from 
being taken without just compensation, whether the 











obligor be a private individual, a municipality, a | state, 
or the United States and that the consent of the IjJnited 
States to be sued is a privilege accorded and mjay be 
withdrawn at any time, but that the right und^r the 
insurance policies as distinguished from the remedy 
could not be withdrawn. 

It is clear that the decisions in Lynch vs. tynitcd 
States, 78 L. Ed. Adv. Sheets 997 was applicable] only 
to the two cases then before the court insofar \is its 
effect on the Economy Act of March 20, 1933, Sec. 
17 (48 Stat. 9) is concerned. Sec. 17 of the Ecohomy 
Act (48 Stat. 9) repealed “all laws granting or; per¬ 
taining to yearly renewable term insurance”. The 
prohibitive provisions of Title 38 U. S. Code, Sections 
454 and 551 have not been reenacted and therefore all 
inhibitive or prohibitive provisions of Title 38 tl. S. 
Code or any other statutes attempting to limit attorneys 
fees are repealed by Sec. 17 of the Economy Act (48 
Stat. 9). Further neither Sec. 454 nor Sec. 55lj nor 
any other Section of Title 38 U. S. Code attempted to 
limit attorneys fees in a common law Mandamus 
case, arising incidently, but not in an administrative 
connection. If such statutes would attempt to limit 
an attorney fee in a Mandamus case to compel govern¬ 
ment officers to do their duty any such statute or statutes 
would be clearly unconstitutional and would be violative 
of the Fifth Amendment to the Constitution of the 
United States. Adair vs. United States, 208 U|. S. 
161, supra. I 

With ready deference to the learned justice be^ow, 
it is difficult to see the application of his more or less 
cryptic statement (Memo, opinion, R. 7) that 1 the 
Lynch case is controlling in this equity suit. It wai, or 
would have been controlling in Adamskrs mandajuus 
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case, if it had been already decided. But even if it 
were obvious!, on Constitutional principles, thatAdamski 
was entitled to the relief sought by his mandamus 
proceeding, it begs the question to say that Adamski 
required no lawyer within administrative circles, or a 
cheap one. i So, it is submitted that the unusually 
erudite justice below, seems in this instance, to have 
given the Lynch case a significance inappropriate to 
the gist of this proceeding. 

Appellant is entitled to the equitable lien under 
decisions in the cases of Sanborn vs. Maxwell, 18 App. 
D. C. 245, supra, 

Jones vs. Rutherford, 26 App. D. C. 114, supra, 
Roberts vs. Consaul, 24 App. D. C. 551, supra, 
McAdoo vs. Ormes, 47 App. D. C. 364, supra, 
Houston vs. Ormes, 252 U. S. 469, supra, 
Borcherling vs. United States, 35 Ct. Cl. 311, 
supra, 

United States vs. Borcherling, 185 U. S. 223, 
Price vs. Forrest, 173 U. S. 410, supra, 

Roller vs. Murray, 46 App. D. C. 246, supra, 
Gordon vs. Gwydir, 34 App. D. C. 508, supra, 

Assignment of Error No. 10 

This Assignment (R. p. 10) is that the court erred in 
holding and ruling, in effect, that the plaintiff was not 
entitled to his equitable lien on the contract between 
the principal defendant, Adamski, and the plaintiff for 
professional service rendered by the plaintiff in a 
common law Mandamus proceeding, which had nothing 
to do with any special statutory court proceeding, and 
if sections 454 or sections 551 or any other sections of 
Title 3S U. S. Code is applicable to said contract said 
statutes are null and void as depriving plaintiff of 
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property without just compensation and also depriving 
plaintiff of liberty and property without due process 
of law contrary to the provisions of the Fifth Amendment 
to the Constitution of the United States. And farther 
said statutes and the inhibitions and prohibitions 
thereof are repealed by Sec. 17 of the Economy Act 
of March 20, 1933, Chap. 3, (48 Stat. 9). j 

Where the award has been made as in this cc|se at 
bar to a specified person in satisfaction of his <daim, 
the Treasury officials are charged with the ministerial 
duty to make payment on demand to the person desig¬ 
nated, and a suit against the claimant and government 
officials to carry out the award and establish an equijtable 
lien for attorneys fees on the fund, is not a suit agjainst 
the United States. ! 

Houston vs. Ormes, 252, U. S. 469, supra, j 
Sanborn vs. Maxwell, 18 App. D. C. 245, s^ipra, 
Roberts vs. Consaul, 24 App. D. C. 551, sbpra, 
Jones vs. Rutherford, 26 App. D. C. 114, sApra, 
Parish vs. McGowan, 39 App. D. C. 184, sijipra, 
McGowan vs. Parish, 237 U. S. 285, supra, 
Erwin vs. United States, 97 U. S. 392, sifpra, 
Goodman vs. Niblack, 102 U. S. 556, supita, 
Price vs. Forrest, 173 U. S. 410, supra. 

If Sec. 454 or Sec. 551 or any other Sections of Title 
38, U. S. Code is applicable such statute or statutes 
are null and void as depriving Appellant of property 
without just compensation and liberty and property 
without due process of law contrary to the Fifth Amend¬ 
ment to the Constitution of the United States. 

Adair vs. United States, 208 U. S. 161, sujma, 
Coppage vs. Kansas, 236 U. S. 1, supra, 

Adams vs. Tanner, 244 U. S. 590, supra. , 


i 






IS 


The amount of fee payable to an attorney in a common 
law Mandamus proceeding is a matter of agreement 
between the attorney and client. As was said by the 
court in Oerlichs vs. Williams, 15 Wallace 211, supra, 
“Some counsel require more pay than others. Some 
clients are willing to pay more than others”. The 
court has jurisdiction in a case of this kind. McGowan 
vs. Parish, 237 U. S. 2S5, supra, 

Houston vs. Ormes, 252 U. S. 469, supra, 

Jones vs. Rutherford, 26 App. D. C. 114, 
supra, 

Sanborn vs. Maxwell, IS App. D. C. 245, 
supra, 

Roberts vs. Consaul, 24 App. D. C. 551, supra, 

Gordon vs. Gwydir, 34 App. D. C. 508, supra, 

Bryan vs. Curtis, 26 App. D. C. 95, supra. 

The inhibitions and prohibitions of Section 454 and 
Section ^51 of Title 3S U. S. Code are repealed by 
Section If of the Economy Act of March 20, 1933 (48 
Stat, 9). 

Assignment of Error No. 11 

This Assignment (R. p. 11) is that the court erred in 
not holding that Sections 454 and 551 of Title 38 IT. S. C. 
were repealed by Section 19 of the Economy Act of 
March 20, 1933 (48 Stat. 9). 

Section 17 of the Economy Act of March 20, 1933, 
Chap. 3 (48 Stat. 9) repealed “all laws granting or 
pertaining to yearly renewable term insurance’\ It 
therefore repealed the inhibitions of Sections 454 and 
551 of Title 3S U. S. Code. 

Lynch vs. United States, reported in 78 L. Ed. 

Advance Sheets 997. 









The court in the case of Lynch vs. United Staies, 78 
L. Ed. Adv. Sheets 997, supra, held Section If void 
in so far only as it affected the right on the two insurance 
contracts then before the court and not otherwise. 
(Reference is made to Repeal of Statutes-Constr|uction 
in this brief.) 


Assignment of Error No. 12 

i 

This Assignment (R. p. 8) that the Court eri*ed in 
holding and ruling, in effect, that the bill of coiuplaint 
was premature, as the pleadings showed that the iiward 
was made to the principal defendant, Adamslq, and 
that the defendant officials were about to make payment 
of the award to the defendant Adamski. 


The suit is not premature as was held in the likb case 
of Houston vs. Ormes, 252 U. S..4G9, supra. Approving 
of several like cases the court said: 


u 


In the present case it is conceded, and pre 


perly 


conceded, that payment of the fund in question 
to the defendant Sanders is a ministerial duty, 
the performance of which could be compelled 
by mandamus. But from this it is a neccjssary 
consequence that one who has an equitable 
right in the fund as against Sanders may have 
relief against the officials of the Treasury thtough 
a mandatory writ of injunction, or a receivership 
which is its equivalent, making Sanders a tarty 
so as to bind her and so that the decree) may 
afford a proper acquittance to the government. 
The practice of bringing suits in equity foj this 
purpose is well established in the courts of the 
District. Sanborn vs. Maxwell, 18 App. Ip. C. 
245; Roberts vs. Consaul, 24 App. D. C.| 551, 
562; Jones vs. Rutherford, 26 App. D. C. 114; 
Parish vs. McGowan, 39 App. D. C. 184, Is. c. 
on appeal McGowan vs. Parish, 237 U. S. 285, 
295, 35 Sup. Ct. 543, 59 L. Ed. 955. Conffned, 







20 


as it necessarily must be, to cases where the 
officials of the government have only a min¬ 
isterial duty to perform, and one in which the 
party complainant has a particular interest, the 
practice is a convenient one, well supported by 
both principle and precedent. 

“(3) Section 3477, Rev. Stat. Comp. St. par. 
6383, regulating the assignment of claims against 
the United States, is not an obstacle. As has 
been held many times, the object of Congress 
in this legislation was to protect the govern¬ 
ment, not the claimant; and it does not stand 
in the way of giving effect to an assignment by 
operation of law after the claim has been allowed. 
Erwin vs. United States, 97 U. S. 392, 397, 24 
L. Ed. 1065; Goodman vs. Niblack, 102 U. S. 
556, 560, 26 L. Ed. 229; Price vs. Forrest, 173 
U. S. 410, 423-425, 19 Sup. Ct. 434, 43 L. Ed. 
749” . . . 

“It is further objected that debts due from the 
United States have no situs at the seat of Govern¬ 
ment, and Vaughan vs. Northup, 15 Pet. 6, 10 
L. Ed. 639, Mackey vs. Cox, IS How. 100, 105, 
15 L. Ed. 299, and Wyman vs. Halstead, 109 
U. S. 654, 657, 3 Sup. Ct. 417, 27 L. Ed. 1068, 
are cited. But in the present case the question 
of situs is not material. If the jurisdiction as 
to the defendant Sanders had depended upon 
publication of process against her as a non¬ 
resident under section 105 of the District Code 
(Act of March 3, 1901, c. 854, 31 Stat. 1189, 
1206), upon the theory that her claim against 
the government was ‘property within the Dis¬ 
trict’, the point would require consideration. 
But the jurisdiction over her rests upon her 
having voluntarily appeared and answered the 
bill without objection. Hence there is no 
question that the decree binds her, and so con¬ 
stitutes a good acquittance to the United States 
as against her.’ 7 Houston vs. Ormes, 252 U. S. 469. 
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STATUTES, REPEAL OF—CONSTRUCTIOjN 

If Sec. 454 of Sec. 551 or anv other section of 1 Title 

v/ 

3S, U. S. Code is applicable to Appellants lieji for 
attorney fee in the contract between Appellant and the 
Appellee, Adamski, whereby Appellant was employed 
to represent said Adamski in a common law Mandlamus 
proceeding such statute or statutes are null and! void 
as depriving Appellant of property without just j com¬ 
pensation and also depriving Appellant of liberty and 
property without due process of law in contravention 
of the Fifth Amendment to the Constitution o^ the 
United States. Furthermore said Sec. 454 andj Sec. 
551 of Title 38 L T . S. Code were repealed by Sep. 17 
of the Economy Act of March 20, 1933 (48 Stajt. 9), 
several months prior to the time the contract between 
the Appellant and the Appellee was entered into. j 

A prior statute must yield to a later one. United 
States vs. Hosmer , 9 Wallace 432. The last expression 
of the will of the law makers prevails over an eiWlier 
one. Schick vs. United States, 195 U. S. 65. 

Where a jurisdiction conferred by statute is pro¬ 
hibited by the subsequent statute, the prohibition lis so 
far a repeal of the statute conferring the jurisdiction. 
Merchants Insurance Co. vs. Ritchie , 5 Wallace 541. 

A statute revising the whole subject of a former 
statute, and intended as a substitute therefor, preserves 
all of the old law that is embodied therein, and repeals 
all that is omitted without words to that effect. Mur¬ 
doch vs. Memphis , 20 Wallace 590. 

A repealed act of the legislature must be considpred 
except as to transactions past and closed, as if it ntver 
existed. Ex Parte McCardle, 7 Wallace, 506. 
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NO SPECIAL STATUTE INVOLVED IN INSTANT 

CASE 

If a special statute pertaining to World War Veterans 
or a special statutory proceeding can be construed as 
including common law mandamus proceedings to compel 
government officers to do their duty which they have 
arbitrarily and capriciously and wrongfully and un¬ 
lawfully refused to perform then such statute is repug¬ 
nant to the Fifth Amendment to the Constitution of the 
United States and is contrary to public policy and has a 
tendency to stimulate lawlessness among the people 
that will be: produced by examples of lawlessness in the 
Executive Government Departments. 

The motion to dismiss admits all the allegations 
contained in the bill of complaint as true, but sets up 
Sec. 3477 R. S. (U. S. Code, Title 31 Sec. 203) and 
certain special statutes, namely, Sec. 454 and Sec. 551 
of Title 38 U. S. Code as inhibiting the allowance of a 
fee in excess of S10.00 for services rendered in a common 
law mandamus proceeding for which the appellee, 
Adamski, offered and agreed to pay in the amount of 
82500.00 to Appellant for compelling the government 
officers to do their duty by approving of payment to 
said Adamski of the award to him of March 4, 1932, 
which said i Adamski had on many occasions, before 
he employed Appellant to compel said government 
officers to do their dutv, endeavored himself to have 
the government officials to do their duty and approve 
payment of said award but without success. That 
neither the Appellee, Adamski, who has benefited by 
the professional services rendered by Appellant nor 
the government officers who refrained from doing their 
duty until compelled to do so by the mandamus pro¬ 
ceedings prosecuted by Appellant for Adamski should 





I 
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1 

now be allowed to challenge the fee proposed by [the 
Appellee, Adamski, and agreed upon to be paicj to 
Appellant for compelling by a common law mandamus 
proceedings the performance of duty which the govern¬ 
ment officers should have a long time prior thereto 
performed. j 

In Sanborn vs. Maxwell, IS App. D. C. 245, the Ccjurt 
appointed a receiver, and enforced such a lien in jiust 
such a case. i 

In McGowan vs. Parish, 237 U. S. 2S5, supra, the 
fund was deposited subject to the order of the coprt, 
and it was held plaintiffs were entitled to attorneys 
fees in accordance with the contract. | 

The cases of Margolin v s. United Stales, 269 U. S. 93, 
and Calhoun vs. Massey, 253 U. S. 170, and Lopez Vs. 
United States, 17 Fed. (2nd) 462, and Pruvis vs. United 
States, 61 Fed. (2nd) 992 are not applicable, as t|he 
contracts in these cases were based on special statutory 
proceedings, while the contract in this case at bar is 
on a common law mandamus proceeding, and for tjhe 
further reason that Section 500 of the Veterans Act 
of 1924 (Title 38, U. S. Code, Sec. 551) is repealed by 
Sec. 17, of the “Economy Act” of March 20, 19^3, 
(48 Stat. 9). 

The question in issue in the instant case is the right 
to the possession of the fund. | 

As was said by the court in Jones vs. Rutherford, 26 
App. I). C. 114, supra, “There is question simply ^f 
the right to the present possession of the draft, and of 
the right to hold it as security until a certain obligaticffi 
or liability is discharged”. The court granted tlje 
injunction and held that a draft or check of the Treasury 
Officials in the District of Columbia was personal 
property of the drawee or payee within the District, 
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and, therefore, that a suit to enforce a lien upon the 
fund represented thereby could be maintained after 
service by publication, if the drawee or payee was a 
non-resident. 

In Roberts vs. Consaul, 24 App. D. C. 551, the Court 
said: “The contract being a lawful one and providing 
that the stipulated fee for the service of plaintiff’s 
intestate should be paid out of the amount to be col¬ 
lected, and should constitute a lien upon the draft 
to be issued in payment thereof, he had a lien upon 
the fund enforceable in equity. Sanborn vs. Maxwell, 
18 App. D. C. 245, 252, and cases there cited. One 
having such a lien, as well as one who acquires a lien 
through a creditors bill, may obtain from a court of 
equity having jurisdiction of the subject matter and 
the parties such orders as may be proper and necessary 
to prevent the claimant of the fund subject thereto 
from withdrawing it from the reach of either", citing 
Price vs. Forrest, 173 U. S. 410, Sanborn vs. Maxwell, 
18 App. D. C. 245. . . . “The suit is in no sense 

against the United States. The money having been 
appropriated and directed to be paid to the claimant, 
they have no interest in the controversy. By the act 
of appropriation the Appellant, as Treasurer of the 
United States, is charged with the plain ministerial 
duty of making immediate payment upon the demand 
of the person specified therein. If unrestrained by 
the order of a court having jurisdiction in the premises, 
he should refuse to make payment to the claimant a 
court of law would compel him to do so by writ of 
Mandamus. Roberts vs. United States, 13 App. D. C. 
38, 46; 176 U. S. 221, 231, 44 L. Ed. 443, 447; 20 Sup. 
Ct. Rep. 376. For the same reason a court of equity, 
having jurisdiction to appoint a receiver of the fund 


» 
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and to control its disposition, may compel its delivery 
through a mandatory writ of injunction.” Roberts 
vs. Consaul, 24 App. D. C. 551. j 

In McAdoo vs. Or?nes, 47 App. D. C. 364, which 
involved an attorney fee similar to the instant case, the 
Court said: ! 

“It is well settled in this jurisdiction that whjere 

money has been appropriated by Congress ] to 

satisfy a finding of the Court of Claims, the 

officials of the Treasury Department are charged 

with the ministerial duty of making payment 

upon demand of the person in whose favor the 

appropriation has been made and they may be 

compelled to make payment by Mandamus, or 

a court of equity, with jurisdiction to appoijnt 

a receiver of the fund and control its disposition, 

may compel its delivery through a mandatory 

writ of injunction. Sanborn vs. Maxwell, 18 

App. D. C. 245; Roberts vs. Consaul, 24 App. 

D. C. 551; Bryan vs. Curtis, 26 App. D. C. 

McAdoo vs. Ormes, 47 App. D. C. 364 at page 3(57. 

This decision was affirmed in Houston vs. Ormets, 

252 U. S. 469. 1 

| 

| 

In United States vs. Borcherling, 185 U. S. 223, pn 
antecedent receiver in New Jersey, the domicile of tile 
Claimant, was held entitled to receive the proceeds 
of an appropriation as against a receiver subsequently 
appointed in the District of Columbia. 

In the case of Chas. Me Caul Co. vs. Harr, 51 App. 
D. C. Ill which was a suit bv an attorney to enforce 

i 

upon a fund in the Treasury an equitable lien fo|r 
professional services, the trial court issued a preliminary 
injunction, preventing pendente lite the payment o^ 
about 840,000.00 by the Treasury Department to i 


i 








26 


creditor of the United States. The creditor appealed. 
In dismissing the appeal, the court said: 

“At the outset the question arises whether 
appellants, were entitled, as matter of right, to 
prosecute this appeal. Under section 226 of the 
Code, appeals are allowable to this court— 
‘from all interlocutory orders of the Supreme 
Court of the District of Columbia, or by any 
Justice thereof, whereby the possession of 
property is changed or affected, such as orders 
for the appointment of receivers, granting 
injunctions, dissolving writs of attachment, 
and the like/ 

“The appointment of a receiver is for the 
express purpose of changing or affecting the 
possession of property, and hence an order of 
appointment is made appealable. A writ of 
attachment changes and affects the possession 
of property, and yet an interlocutory order 
refusing to dissolve such a writ is not appealable, 
because such an order merely preserves the 
status quo. Hayes vs. Conger, 36 App. D. C. 
202. It is of a negative and passive character 
only. This is significant, and goes far toward 
demonstrating that Congress did not intend 
that all interlocutory orders granting injunctions 
should be appealable as matter of right, but 
only such injunctions as affirmatively changed 
or affected possession of property. 

“The order in the present case is purely, 
negative and passive in character, and does no 
more than preserve the status quo. It is true 
that the question at issue is the right to possession, 
but it is equally true that the possession is 
merely continued in a third party, who is directed 
to retain it until the rights of the parties may be 
determined. We do not think that this order 
either changes or affects the possession of this 
fund, within the meaning of the statute, and hence 
that the appeal was improvidently prosecuted. 






“Our discretion was not invoked in the present 
case by an application for a special appeal; biit, 
even had it been, there would have been ino 
occasion for its exercise, for the reason that we 
think the interest of justice will be better served 
by deferring the determination of the rights jof 
the parties until the facts are fully developed.” 
Chas. McCaul Co. vs. Harr, 51 App. D. C. 111.1 

In Bryan vs. Curtis, 26 App. D. C. 95, the decree 
dismissing the bill was reversed. This court said: 

“An order might well be made if necessary 
to preserve the subject matter of the litigation, 
with ample provision for indemnity against any 
injury that might accrue.” 


In Roller vs. Murray, 46 App. D. C. 246, it was he^d 
that the Appellant Roller’s claim was enforceable and 
that he was entitled to injunctive relief against tl}e 
Government Officials and the principal defendant al¬ 
though his original contract for attorney fee was heljd 
to be champertous. | 

In Robertson vs. Gordon , 226 U. S. 311, it was heljd 
that injunctive relief was proper and that an agreement 
between two attorneys, for an equal division between 
themselves of all fees received by them for services 
to certain Indians, was a sufficient basis for a decree 
establishing an equitable lien in favor of one of thenji 
upon moneys in the hands of the Treasurer of the 
United States and payable to the other. 

In the case of Bank vs. Ins. ci* Trust Co., 17 Appj 
D. C. 112, injunctive relief was granted, and it wa^ 
held that a power of attorney to receive an amount 
due under a contract with the United States, the poweij 
having been given as security for advances to the 
contractor, was an equitable assignment of such amount 
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and that the fact that a copy of such power filed in the 
Office of the Treasurer of the United States was not 
so registered therein that it came to the actual notice 
of a subsequent assignee of the amount, in no wise 
affected the prior equity under the power of attorney. 

In Taylor vs. Be?niss, 110 U. S. 42, the attorney fee 
agreed upon was one-half of the amount of the fund. 
The Court said: 

‘■Persons having claims against the United 
States . . . are practically compelled, in the 

majority of cases, to employ attorneys and 
contract with them for fees contingent upon 
success. Such contracts are not unlawful, and 
may be enforced according to their terms where 
fair and reasonable.” Taylor vs. Bemiss, 110 
U. S. 42, 45. Cited with approval in Roberts 
vs. Consaul, 24 App. D. C. 551. 

In Gordon vs. Gwydir , 34 App. D. C. 50S, it was held 
that attorneys praying for injunctive relief were en¬ 
titled to an injunction for a division of attorneys fees 
on a contract creating an equitable lien with other 
attorneys; the funds being in the hands of the Treasurer 
of the United States, and that they had an interest 
sufficient to maintain a suit to enjoin payment, and 
for appointment of a receiver. 

CONCLUSION 

How different is the law applicable to the facts in 
this case ias laid down by the decisions hereinbefore 
quoted and those cited. 

In views of the authorities herein cited the sustaining 
of the Appellee’s motions to dismiss the bill of complaint 
and the decree dismissing the bill of complaint and 
discharging the rule to show cause and denying injunctive 
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relief, was not the law and is not the law of the case, 
upon the facts admitted by the pleadings, it is submitted 
that the court erred in granting the motions to dismiss 
the bill of complaint and in discharging the rule to shJow 
cause and denying injunctive relief. It is further 
contended that the decisions hereinbefore quoted st|ite 
the true principles applicable to the case. j 

It is, therefore, respectfully insisted that the judg¬ 
ment and decree dismissing the bill of complaint ajad 
discharging the rule to show cause in the Trial Court 
should be reversed and that a Mandatory Injunction 
should be granted, and a receiver appointed to take o\jer 
the fund, and that a decree be entered for Appellant 
awarding him the sum of 82,500.00 with interest 


in 


payment and settlement of his lien out of the fuijid 
together with costs, the costs to be assessed against 
the Appellee, Adamski. | 

Respectfully submitted, 

JAMES B. ARCHER, | 
Attorney for Appellant , | 

600 F Street N. W., I 
Washington, D. Q. 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6:500 


Jamks Coxlox, APEKLLAXT 


V. 


Roaiax Adamski. Otherwise Ivxowx as Romak 
W. Adamski, and Frank T. Ilines, Administra¬ 
tor of Veterans 7 Affairs, and Henry Morgenthaii, 
Jr., Secretary of the Treasury, and 'William A. 
Julian, Treasurer of the United States, appellees 


APPEAL FROM THE SUPREME Corin' OF THE DISTRICT 01\ 

VOLUME IA I 


JOINT BRIEF ON BEHALF OF APPELLEES 


STATEMENT OF THE CASE 

Appellant's statement of the case does not dis¬ 
close* the true situation, which is as follows: 

Adamski was tin* owner of a War Risk Insurance 
policy and on March 4, 1942, the Insurance Claims 
Council of 1 lie Veterans' Administration found him 
totally and permanently disabled from tin* date of 
his disc]large from the service of the United States 
(August 7, 1919). but found that Adamski was in- 

lo7l4s—nr,— i Hi 
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competent, and that it would be necessary that a 
guardian' be appointed before on a word could be 
mode. 

Before a guardian was appointed or an award 
of insurance made, the Congress passed the Act of 
March 20, 1933 (Public Law No. 2, 73rd Congress) 
prohibiting the awards or payment of awards such 
as in this case, and the Director of Insurance, 
therefore, could take no further step. 

While this law was in force, appellant, on Sep¬ 
tember 11, 1033, made his agreement with Adamski 
upon which he predicates his present claim. 

On March 28. 1034, the Congress enacted Public 
Law No. 141. which made possible an award and 
payment thereof to Adamski and others similarly 
situated and in due course of business the award 
would have been made and paid. 

However, though appellant had taken no steps in 
behalf of Adamski since his employment in Sep¬ 
tember 1933, he did. on April 11. 1934 (two weeks 
after Congress had made possible the making of 
the award and payment of same) tile a mandamus 
suit alleging the “arbitrary'* refusal to paw 

The answer of the Administrator of \ eterans* 
Affairs to this mandamus suit sets up the facts as 
above stated. 

One month later, appellant hied his equity suit 
which is the subject of this appeal. 

While the said answer of Administrator Ilines 
to the mandamus suit is not in the record of this 
appeal, appellant makes use of such part of it (Ree. 
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p # . 3) as serves Iris own ends and which does npt, 
standing* alone, give the Court the true picture. 
It is believed, therefore, that the facts as disclosed 
by the whole answer should be before the Court apd 
they are as stated in the foregoing* paragraphs pf 
this brief. 

The mandamus case and the equity ease being so 
eloselv related it is submitted that the Court below 

• i 

and this Court may properly take judicial notice 
of the contents of said answer. 

STATUTES INVOLVED 

The pertinent part of Section 17 of Public No. 
73d Congress, approved March 20, 1933, 38 IT. 

C.. 717, relating to this case reads as follows: 

* * * all laws granting or pertaining t[) 

vearlv renewable term insurance are hereby 
repealed, but payments in accordance with 
such laws shall continue to the last dav oi* 
the third calendar month following* the 
month during which this Act is enacted! 

* * Provided, That nothing contained 
in this section shall interfere with payments 
heretofore made or hereafter to be made 

under contracts of vearlv renewable term in-! 

«< %/ 

suranee which have matured prior to the 
date of enactment of this Act and under 
which payments have been commenced, or on 
any judgment heretofore rendered in a court 
of competent jurisdiction in any suit on a 
contract of vearlv renewable term insurance, 
or which mav hereafter be rendered in any 
such suit now pending: " * *. 
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Section 35 <>f Public. No. 141. 73d Congress, 
enacted March 28, 192,4.2,8 C. S. (’.. 511a provides: 

That notwithstanding the provisions of 

section 17 of Title I of an Act entitled 

“An Act to maintain the credit of the 

United* States Government", approved 

March 20. 192,2, and section 20 of an Act 

entitled “An Act making appropriations 

for tin* Executive Office and sundrv inde- 

•/ 

pendent executive bureaus, boards, commis¬ 
sions. and offices, for the fiscal year ending 
June 20, 1924, and for other purposes 7 ’, 
approved June 16, 1922, any claim for 

vearlv renewable term insurance under the 
« • 

provisions of laws repealed by said section 
17. wherein claim was duly filed prior to 
March 20, 1922, and on which maturitv 
of the insurance contract had been deter¬ 
mined bv the Veterans' Administration 
prior to March 20. 1932. and where pay¬ 
ments could not be made because of the 
provisions of the Act of March 20, 1933, 
or under the provisions of the Act of June 
16. 1922), may be adjudicated by the Veter¬ 
ans' Administration, and any person found 

entitled to vearlv renewable term insurance 
• • 

benefits claimed shall he paid such benefits 
in accordance with and in the amounts 
provided by such prior laws. 

Title 38. Section 454. C. S. C.. provides: 

, ASSIGNAPILITY AND EXEMPT 
STATUS OF COMPENSATION, INSUR¬ 
ANCE. AND MAINTENANCE AND 



.) 


SUPPORT ALLOWANCES. The com¬ 
pensation, insurance, and maintenance and 
support allowance payable under Parts I|I, 
III, and 1\. respectively, shall not be as¬ 
similable; shall not be subject to the chunks 
of creditors of any person to whom an 
award is made under Parts II. Ill, or IV; 
and shall be exempt from all taxation. 
Such compensation, insurance, and mainte¬ 
nance and support allowance shall be sub¬ 
ject to any claims which the United State 
may have, under Parts II, III, IV, and V 
against the person on whose account thj3 
compensation, insurance, or maintenance 
and support allowance is payable. j 

Title 38, Section 551, U. S. C., provides: i 

AMOUNT PERMITTED TO BE PAIL* 
AGENTS OR ATTORNEYS; SOLICI¬ 
TATION, ETC., OF UNAUTHORIZED 
FEES OR COMPENSATION; PUN¬ 
ISHMENT. Except in the event of legal 
proceedings under section 445 of this 
chapter, no claim agent or attorney except 
the recognized representatives of the Ameri¬ 
can Red Cross, the American Legion, the 
Disabled American Veterans, and Veterans 
of Foreign Wars, and such other organiza¬ 
tions as shall be approved by the director 
shall be recognized in the presentation or 
adjudication of claims under Parts II, III, 
and IV of this chapter, and payment to 
anv attornev or agent for such assistance 
as may be required in the preparation and 
execution of the necessary papers in any 
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application to the bureau shall not exceed 
$10 in any one case: Provided, however, 
That wherever a judgment or decree shall 
he rendered in an action brought pursuant 
to said section 445 of this chapter the court, 
as a part of its judgment or decree, shall 
determine and allow reasonable fees for the 
attorneys of the successful party or parties 
and apportion same if proper, said fees not 
to exceed 10 per centum of the amount re¬ 
covered and to be paid by the bureau out 
of the payments to be made under the judg¬ 


ment or decree at a rate not exceeding one- 
tenth of each of such payments until paid. 
Anv person who shall, directlv or indirectlv, 
solicit, contract for. charge, or receive, or 
who shall attempt to solicit, contract for, 
charge, or receive, any fee or compensation, 
except as herein provided, shall be guilty of 
a misdemeanor, and for each and every of¬ 
fense' shall be punishable by a fine of not 
more than $500 or by imprisonment at hard 

labor for not more than two vears, or bv 

• • 

both such fine and imprisonment. (June 7. 

3924. <•. 2,20. V' .700. 42 Stat. 628: Mar. 4, 

3925. e. 55:3. § 37. 43 Stat. 3333.) 


Title 33. Section 203. U. S. C.. provides: 


ASSIGNMENTS OF CLAIMS VOID. 

All transfers and assignments made of anv 
claim upon the United States, or of any 
part or share thereof, or interest therein, 
whether absolute or conditional, and what¬ 
ever may he the consideration therefor, 
and all powers of attorney, orders, or other 
authorities for receiving payment of any 
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id 

ini 


such claim, or of any part or share tlierebf, 
except as provided in section 204 of t|iis 
title, shall be absolutely null and void, i|n- 

less thev are freelv made and executed iin 
* * | 
the presence of at least two attesting wit¬ 
nesses, after the allowance of such a claitm 
the ascertainment of the amount due, a: 
the issuing of a warrant for the pavmc 
thereof. Such transfers, assignments, aijul 
powers of attorney, must recite the warrant 
for payment, and must be acknowledged py 
the person making them, before an officer 

having authoritv to take acknowledgments 
■ • _ ... 1 
of deeds, and shall be certified bv the office!*; 

and it must appear by the certificate that 
the officer, at the time of the acknowledg¬ 
ment. read and fully explained the trans¬ 
fer, assignment, or warrant of attornev io 
the person acknowledging the same. Tlje 
provisions of this section shall not apply 
to payments for rent or post-office quarters 
made by postmasters to duly authorized 
agents of the lessors. (R. S. 3477; Ma|v 
27. 1908. c. 200, 35 Stat. 411.) 


QUESTIONS PRESENTED 

1. The bill of complaint is based upon an alleged! 

lien which is void under 31 U. S. C. 203 (R. S. 
3477). I 

I 

2. The lien or assignment is also void under 3$ 

U. S. C. Sec. 454. | 

3. The contract forming the basis of the lien is 

in violation of 38 XL S. C. Section 551 (Section 500 
of the "World War Veterans’ Act, 1924). j 



4. The appellant is not in Court with clean hands 
for that tlie contract upon which he liases his claim 
is unconscionable. 

I ARGUMENT AND AUTHORITIES 


The lien purported to be given in the agreement 
for attorney's fees between the appellant and the 

appellee; Roman \V. Adamski (R. 5) upon which 
the bill of complaint filed herein is based, is void 
under Section 203 Title 31, U. S. C. (R. S. 3477). 

Counsel for appellant in his brief filed herein 
has cited several cases in an attempt to support 
the validity of appellant's alleged lien for attor¬ 
ney's fees against the proceeds of the war risk 
insurance contract involved in this case. However, 
upon examination of said cases, it will be seen that 
they are not in point. 

Tlie case of Lindherg vs. // um pitrey et ah, 53 

App. 1). C., 243, 289 Fed. 901. decided by this Hon¬ 
orable Court Hay 7, 1923. is a complete bar to the 
appellant's case. 

In that case this Honorable Court points out the 
provisions of Section 203 wherein it is provided 
that transfers and assignments of claims against 
the United States shall be absolutely null and void 
unless in the manner set forth in said Section, 
“after the allowance of such claim, the ascertain¬ 
ment of the amount clue, and the issuing of a war¬ 
rant for the payment thereof." (Italics supplied.) 





Iii paragraph seven of the bill filed in this ca^e 
(R. 3) appellant alleges “that the said Frank r Jp. 
Hines, Administrator of Veterans’ Affairs, Inis 


answered the petition for writ of mandamus an^l 
return to the rule to show cause, admitting in suli- 
stance the facts contained in the petition, and stat¬ 


ing that the respondent will in due course awar^L 
and pay to the petitioner the installments of in¬ 
surance so found due and payable.” 

Neither the appellee, Frank T. Hines, nor the 
Veterans’ Administration has made any award oi‘ 


the insurance involved in this case. Therefore 


the contract (R. 5) between the appellant and the 
appellee, Roman \V. Adamski, was necessarily 
made before “the allowance of any such claim, 
the ascertainment of the amount due, and the 
issuing of a warrant for the payment thereof.”! 

The case of McGowan vs. Parish, 237 IT. S.j 


285, relied upon by counsel for appellant, was the! 
payment of a part of the total fund involved and] 
was the result of a consent decree and, therefore,, 

I 

has no application to the present case. j 

The case of Nutt vs. Knat , 200 U. S. 13, 50 Lawj 
Ed. 348, cited by counsel for appellant, is clearly j 


distinguishable from this case as pointed out by j 
this Honorable Court in the case of Lindberg vs. 
Humphrey, supra. Likewise is the case of Na¬ 
tional Bank of Commerce vs. Doicnic, 218 U. S. 
345, 54 Law Ed. 1065. I 

It is the belief of counsel for appellees that the 

application of Section 3477 of the Revised Stat¬ 
ic? hs —35 —2 






10 


utes has been so well settled in tills Court that 
further argument would be both unnecessary and 
undesirable. 

II 

The legal effect of the provision in the contract 
between appellant and Adaniski. providing that 
the attornev's' fee of $-,500 shall be a lien on 
Adaniski *s insurance is an attempt to assign so 
much of the insurance, and is therefore in violation 
of Title 58, Sec. 454. U. S. C., hereinbefore quoted. 
The purpose of such legislation as contained in 
Section 454 is manifest, it was designed for the 
protection of veterans and their dependents in con¬ 
nection with proceeds of their war-risk term in¬ 
surance*. 

See In re ZHdurians Estate, 255 X. Y. S. 052, 
where* the* Court refused to allow as a claim against 
a decedent’s estate an assignment of war-risk in¬ 
surance for attorney's fees in the sum of $1,500, 
because it was violative of Section 454, and in ex¬ 
cels of the* amount allowable under Sec. 500 ed' the 
World War Veterans' Ae*t (58 U. S. C. 551), dis¬ 
cussed under II1 of this brief. 

Section 454 was not inteneleel to be repealed by 
Section 17 of the* Economy Act and even conceding, 
for sake* of argument, that the Economv Ae*t could 
have had that result, the* effect of the decision 
of the* Supreme Court in the e*ases of Lynch 
and 1 YU nee vs. The United States (292 U. S. 571) 
was to continue said section in full force and effect. 
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III 

I 

By reference to Title 38, Section 551, U. S. <jl, 
hereinbefore quoted, it will be seen that payment 
of fees to claim agents or attorneys in connote- 

i 

tion with claims arising under legislation enacted 
in connection with benefits payable under the War 
Bisk Insurance Act, tile World War Veterans Acjt, 
and amendments thereto, is limited to 810 for serv¬ 
ices rendered in connection with such claims filejd 
with the Veterans’ Administration and to 10 r ; of 
the amount recovered in the event of suit instituted 
under Section 445 of Chapter 10 of said Code (pro¬ 
viding for suits in Federal Courts in event of a 
“disagreement" between the Veterans’ Adminis¬ 
tration and the veteran), to he fixed by the court iili 
the judgment and to he deducted hv the Veteransf 
Administration from payments made under said 
judgment. Said Section further provides that ami 
person who shall directly or indirectly solicit, con¬ 
tract for. charge, or receive, or who shall attempt to 
solicit, contract for, charge, or receive any fee or 
compensation, except as herein provided, shall he] 
guilty of a misdemeanor, and for each and every 

offense shall he nunishable hv a fine of not more 

• 

than $500 or by imprisonment at hard labor for not 
more than two vears, or bv both such fine and 
imprisonment. 

It is clear from the provisions of said Section 
551 that it was the intent of Congress to deny pay- 
ment of any fees to claim agents or attorneys on 

C7 4 / 
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claims arising under legislation as contained in the 
Wgr Risk Insurance Act, World War Veterans’ 
Act, and the amendments thereto, except as pro¬ 
vided in said Section. 

Title 38, Section 551, U. S. C., was formerly 
Section 13 of the Act of Mav 20, 1918, amending 
the War Risk Insurance Act (40 Stat. 555), which 
limited the fees of claim agents and attorneys for 
services before the Bureau of War Risk Insurance 
to $3.00, and the amount of fees to be fixed in 
any judgment recovered for war risk insurance to 
5 ( of the amount recovered. The Supreme Court 
of the United States in the case of Margolin vs. 
Vnifed States, 269 U. S. 93, 70 Law Ed. 176, sus¬ 
tained the authority of Congress in fixing attor- 

lie vs’ fees in cases of this character on the 

%/ 

authority of Calhoun vs. Massie, 253 U. S. 170, 64 
Law Ed. 843. Mr. Justice McRevnolds in deliver- 
ing the opinion of the court, among other things, 
said: 

* * * The exceptions raise the ques¬ 

tions whether § 13, Act of May 20,1918, for¬ 
bids an attorney from charging more than 
three dollars for anv services rendered a 
beneficiary in respect of a- claim (Italics 
supplied) under the War Risk Insurance 
Act when no action in court has been insti¬ 
tuted; and whether if so construed that sec¬ 
tion offends the 5tli Amendment. 

i 

Petitioner claims that the inhibition 
, against receiving any sum greater than three 
dollars relates solely to the clerical work of 



I 


filling out the form or affidavit of claim arid 
does not apply to useful investigation anjd 
preparatory work sueli as lie did. He 
insists that this view is supported by thje 
reports of the committees of the Senate ail'd 
House of Representatives which reconj- 

i 

mended passage of the bill, also by a eouy 
munication from the Secretary of the Treas¬ 
ury, incorporated therein. See S. Rep. 42j) 
and H. Rep. 471, 65th Cong. 2d Sess. j 
We find no reason which would justify dis¬ 
regard of the plain language of the sectioiji 
under consideration. It declares that any 
person who receives a fee or compensation 
in respect of a claim under the Act (Italics 
supplied) except as therein provided shall 
be deemed guilty of a misdemeanor. Tluj 
only compensation which it permits a cl a ini 
agent or attorney to receive where no legal| 
proceeding has been commenced is three dol¬ 
lars for assistance in preparation and exe-j 
cution of necessary papers. And the liistoryi 
of the enactment indicates plainly enough! 
that Congress did not fail to choose apt lan-j 
guage to express its purpose. 

The validity of 8 13 construed as above 
indicated, we think, is not open to serious 
doubt. Calhoun v. Massie, 253 U. S. 170, 64 
L. ed. 843, 40 Sup. Ct. Rep. 474. 

The judgment of the court below must be 
affirmed. 

The “legal proceedings” mentioned in the opin¬ 
ion, it is submitted, means only the suit provided 
for in Section 445, hereinbefore referred to, and 
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the opinion interprets the law to prohibit the charg¬ 
ing* of any fee for any service in respect of insur¬ 
ance except as expressly provided in the Act. 

The Supreme Court of the United States in the 
case of White v. United States, et at., 270 U. S. 
175. 70 Law Ed. 520, said: 


The insurance was a contract, to 
be sure, for which a premium was paid, but 
it was not oik* entered into hv the United 
Stat(*s for gain. All soldiers were given a 
right to it and the relation of the Govern¬ 
ment to them if not paternal was at least 
avuncular. It was a relation of benevolence 
established bv the Government at. consider- 

able cost to itself for the soldier's good. 
* * * 


The Government has bv legislation endeavored 

• ' 

to protect its pensioners and beneficiaries under the 
World War Veterans'’ legislation against grasping 
and rapacious attorneys and claim agents. Such 
legislation has been sustained as a valid exercise 
of the constitutional power of Congress. In Cal¬ 
houn vs. Massie. supra, the Supreme Court of the 
United States said: 


For nearly three-quarters of a century 
Congress has undertaken to control in some 
measure the conditions under which claims 
against the government may be prosecuted. 
Its purpose has been in part to protect just 
claimants from extortion or improvident 
bargains, and in part to protect the Treas¬ 
ury from frauds and imposition. See 
United States v. Van Leuven, 62 Fed. 52, 56. 
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Congress has manifested its belief 
that the causes which gave rise to lavfs 
against champerty and maintenance are per¬ 
sistent. By the enactment, from time to 
time, of laws prohibiting the assignment c^f 
claims, and placing limitations upon the feds 
properly chargeable for services. Congress 
has sought both to prevent the stirring up 
of unjust claims against the government andl 
to reduce the temptation to adopt impropej.* 
methods of prosecution which contracts for 
large fees, contingent upon success, 1m v^ 
sometimes been supposed to encourage. The 
constitutionality of such legislation, al- 
though resembling in its nature the exercise 
of the police power, has long been settled 
(Marshall v. ILdt iiuore cf* 0. It. Co. lb How! 
814. 88b. 14 L. ed. 958, 962: United States vj 
Hath 98 U. S. 848. 854, 855. 25 L. ed. 180, 183J 
184: Bull v. IlalscU, 101 U. S. 72. 82. 84. 
40 L. od. 622, 025, 020. 16 Sup. Ct. Rep. 
554). * * * 

The authority of Congress to fix fees for attor-i 

# * ’ 

nevs on claims against the Government as set forth 
in said Section 551 has been recognized bv the 

O 4/ 

courts in numerous cases, among which are the 
cases of Lopez vs. United States, 17 Fed. 462, and| 
Purvis vs. United States, 61 Fed. (2d) 992. | 

The provisions of said Section 551 were not re¬ 
pealed by Section 17 of the Economy Act (Pub¬ 
lic No. 2, 73d Congress). Section 17 of said Act 
was an attempt to repeal, with certain exceptions, 
all laws relating to benefits arising out of yearly 
renewable term insurance. It was a part of the 





economy plan of the Government. Said Section 
551 is all-embracing and deals with manv matters 
in no wise relating to war-risk term insurance. 
In the cases of Margaret Shea Lunch and Sam 
Wilnei] v. United States , decided by the Supreme 
Gourt of the United States on June 4, 1934. 292 
lb S. 571. 78 L. Ed. 142)4, the court pointed out a 
number of provisions existing in former enact¬ 
ments jwhich were not included in the repealing 
provisions of said Section 17 relating to war-risk 
term insurance. Furthermore, as the Supreme 
Court of the United States in the last-mentioned 
cases decided that the provisions of Section 17 
of the Economy Act repealing all laws granting 
or pertaining to yearly renewable term insurance 
were unconstitutional because repugnant to the 
Fifth Amendment of the Constitution, it is re- 
spectfullv submitted that said Section 551 is still 
in force. 

The courts have given unanimous recognition to 

C v* 

the rule, that a void act cannot repeal a valid exist¬ 
ing statute and that the previous law remains in 
full force and operation as if the repeal had never 
been attempted. Frost v. Corporation Commission 
of Oklahoma, et at. (1929), 278 U. S. 515. 526, 527: 
A an rican Wood Products ('o. v. ('it ij of Minneapo- 
Jis , et at. (C. C. A. 8th 1929), 35 F. (2d) 657, 659; 
People v. Sehraeherg (Ill. 1932), 179 X. E. 829, 
83>0: Forth Bend Stage Line, Ine. v. Department 
of Puhlie Works, et ah (Wash. 1932), 16 P. (2d) 
206. 210. 
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IV 


- 


The appellant should not have maintained Ins 
action below upon the further ground that the con¬ 
tract he made with appellee, Adamski. was unfair, 
unreasonable and unconscionable. j 

As heretofore pointed out, the contract wliicji 
appellant made with Adamski was on Septembejr 
11, 1933. while the statute was in force prohibiting 
the Administrator of Veterans' Affairs from maki 
ing an award to Adamski and when appellant knev 
the fact to be that the Administrator had not re¬ 
fused arbitrarily to pay the claim. Then, after 
making the agreement bv which he agreed “to dilii 
gently prosecute said claim'’, he did absolutely 
nothing until April 11, 1934, when he filed his man¬ 
damus suit, then knowing that two weeks there 
tofore the Congress had made possible the pay¬ 
ment of the claim and that in the ordinary course 
of administrative routine the award would have 
been made and paid. i 

And in the face of these facts, appellant pro-| 
cured Adamski 's agreement to pay him the sum 
of $2,500, nearly a third of Adamski\s claim. This 
we submit is clearlv a case of an unfair and unrea- 
sonable contract, and that appellant's conduct has] 
been such as, standing alone, to denv him relief 
in the Courts. 

CONCLUSION 

It is felt unnecessary to distinguish the uinner- 
ous cases cited by appellant in his brief, for the 
reason that none which he cites as supporting his 
position are in point. 
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It is desired again to call the Court’s attention to 
the fact that throughout his brief, appellant would 
lead the Court to believe that an “award” had ac¬ 
tual] v been made and that, therefore, it was a mere 
ministerial duty on the part of the Administrator 
of Veterans' Affairs to pay the award, which was 
arbitrarily refused. This, of course, was not the 
case and such cases as Jones v. Rutherford, 2b App. 
1). C. 114. cited by appellant on page 23 of Ins brief, 
have no application. 

Respectfully submitted. 

David Wiener. 
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IX THE 


<Hmteb States Court of appeals; 

FOR THE DISTRICT OF COLUMBIA 


No. 6300. 


James Coxlox, Appellant, 
vs. 

Roman Adamski, otherwise known as Romax W. 
Adamski, and Fraxk T. Mixes. Administrator of 
Veterans' Affairs and IIexry Morgexthau, Jr., 
Secretary of the Treasury and William A. Ju- 
liax, Treasurer of the United States, Appellees. 


APPELLANT’S REPLY BRIEF. 


This is an appeal from a judgment and decree of 
the lower Court in favor of the defendants sustaining 
their motion to dismiss appellant’s bill of complaint 
and refusing injunctive relief. 

Appellees’ motion to dismiss the bill of complaint 
adopted as true for the purpose of this cause all the 
facts therein contained, which facts thereby admitted 
are as follows: 
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Adamski, one of the appellees, asserted a claim for 
$8,740.00 on an insurance contract written bv the gov- 
eminent “arising out of an award by the Insurance 
Claims Council, Veterans’ Administration March 4th, 
1932, and tiie United States Government, through its 
agents, refused to make payment on the claim 

That Adamski employed appellant (who is a prac¬ 
ticing lawyer in the District of Columbia) as his at¬ 
torney to prosecute said claim pursuant to the terms 
of a written contract of employment, (which contract 
is set forth verbatim on page 5 of the record) under 
the terms of which Adamski agreed to pay appellant 
$2,500.00 for his services and to give him a lien in this 
sum on the amount due in payment of his services as 
attorney in the prosecution of a mandamus proceed¬ 
ing; that appellee did diligently prosecute the claim 
and asserted facts upon which to base mandamus peti¬ 
tion, which lie prepared and filed; that Frank T. Hines, 
Administrator of Veterans' Affairs answered the pe¬ 
tition for mandamus stating: 

“That the respondent will in due course award 
and pay to the petitioner tin* installments of in¬ 
surance so found due and payable’’, 


and as a result of the services so rendered by appel¬ 
lant the Administrator promised to pay the money; 
that Adamski was about to apply for his check in the 
full amount of the claim in order to deprive appellant 
of his lien upon the funds and to remove the funds 
from the jurisdiction of this court and make onerous 
and uncertain the enforcement of the rights of appel¬ 
lant against Adamski; that the Administrator of Vet- 
erans’ Affairs has stated under oath that he would 
pay this money to Adamski and Adamski has stated 
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that lie will take the funds and go to Europe, a|s a re¬ 
sult of which Adamski and the funds will leave the 
jurisdiction of this court and appellant will lose his 
equitable lien thereon and will suffer irrevocable loss 
and damage, Adamski being solely insolvent except 
for this fund. 

i 

The foregoing facts constitute the only facts how i n 
the record and before this Court. Other facts fought 
to be brought into the case in the brief of counsel for 
appellees, 1 submit, should not be considered by this 
Court as they are entirely outside of the record }n this 
case. 

In the bill of complaint appellant prayed for a re¬ 
straining order against Adamski enjoining him from 
receiving the amount of the award from th<j3 Ad¬ 
ministrator of Veterans' Affairs, the Secretary of the 

J i 

Treasury, and the Treasurer of the United Stated from 
paying or delivering the check to Adamski, and for 
the appointment of a receiver to receive the check; and 
that appellant be decreed to have an equitably lien 
upon said check and the proceeds thereof in payment 
and settlement of his claim, with costs and suit money. 

Adamski filed motion to dismiss upon the follow¬ 
ing grounds: 

o n 

1. The facts do not constitute a cause of actio^i. 

2. Appellant does not have a valid lien enforceable 
in the lower Court. 

3. The signed agreement is contrary to law. 

4. The complaint does not state appellant do<^s not 
have adequate remedy at law. 

5. That appellant does have an adequate remedy at 
law, and 

6. For other reasons apparent upon the face o|f the 
record. 
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The appellees, the Administrator of Veterans’ Af¬ 
fairs, Secretary of the Treasury and the Treasurer 
of the United States, tiled motion to dismiss the bill 
of complaint upon the following- ground: 

1. It does not state a cause of action and does not 
entitle appellant to any relief at law or in equity. 

2. That the complaint is based upon a lien which is 
void under Section 31 U. S. (’. 203 (3477 R. S.). 

3. That said lien is void under 38 U. S. C. Section 
454. 

4. That said lien contravenes of title 38 U. S. C. Sec¬ 
tion 551. 

5. For othe}* reasons apparent upon the record. 


The lower Court in dismissing the bill of complaint 
stated: 


‘‘Apart from other considerations I think that 
the case of Lynch v. U. K.. decided by the Supreme 
Court on June 4th, 1934, is controlling." 


The appellees in their brief assign the foregoing as 
the “Questions Presented" in this case and further 
assign the following as the fourth question presented: 


“4. The appellant is not in Court with clean 
hands for that the contract upon which he bases 
his claim is unconscionable." 


This brief is directed to the arguments 


advanced by 


appellees’ brief. 




o 


ARGUMENT AND AUTHORITIES. 


In ascertaining whether there has been an allowance 
of this claim and the ascertainment of the amount due 
we are limited to the facts contained in the bill of com¬ 
plaint which states: 

I 

l 

“* ‘ * Roman Adamski, otherwise kncjnvn as 

Roman W. Adamski asserted a claim against the 
United States of America in the amoijmt of 
$8,740.00 due to March 4, 1932, and the additional 
sum of $57.50 per month for each and every [month 
thereafter, said claim arising o)d of an awtyrd by 
fl/r Insurance Claims Council, Veterans’' Adminis¬ 
tration, of the United States of America, on \llarch 

1932.”' 

\ 

It is respectfully submitted that in view of the'above 
facts admitted by appellees’ motion to dismiss, 1 , there 
was an allowance by the government of the Adjamski 
claim, and the ascertainment of tlie amount due. [There 
is also the statement that such amount would bej paid 
to Adamski. j 

Under the expressed terms of the agreement it was 
contemplated that the draft should be delivered jo ap¬ 
pellant and held by him until his fee was paid. The 
facts in the instant case are practically identical! with 
those in the case of Jones v. Rutherford, 26 App. |D. C. 
114 where this Court said: | 

“The case before us, reduced to its ultimate 
analysis, is this: 1 

* 7 i 

Two persons are claiming the same draft ih the 
hands of the Treasurer, in which the United Sjtates 
have no longer any interest. The Treasurer, we 
may presume, is ready and willing to deliver] it to 
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the proper person. One of the two demands it be¬ 
cause it is drawn in his favor, and lie is the person 
ultimately to receive the money. The other person 
demands it because, bv reason of the convention 
between him and the other party, he is entitled to 
a lien upon it, which means that he ;s entitled to 
receive and to hold it until a specilied claim of his 
for compensation has been paid and satisfied. Both 
have the right of possession, but the right of the 
lienholder is for the time being the paramount 
right. 

The right of the appellee is her lien, it may 
be remarked, is not contested at this stage of 
the proceedings, if the draft is properly subject 
to a lien. Such right is it of effected by Section 
3477 of the B. S. of tJte United States forbidding 
the assignment of claims against the United States, 
or of any interest therein, for here there has boon 
no such assignment. The agreement between the 
parties was that while the draft, as usual in all 
such cases, should be drawn in favor of the claim¬ 
ant, it should be delivered to the attornev for its 
prosecution and held by him until his fee or charge 
thereon should be paid. There is nothing in the 
statute to forbid such ait arrangement as this". 
******** 

“There is question simply of the right to the pres¬ 
ent possession of a draft, and of the right to hold 
it as security until a certain obligation or liability 
is discharged 

O’ 

The appellant by airing a lien upon the 
draft authorized Rutherford to receive it and 
to hold if. and to take all the necessary and proper 
steps, by suit or otheneise, to reduce it into this 
possession. lie thereby gave to the instrument, 
even if it did not otheneise have it. a status and 
situs in the District of Columbia, which it is proper 
to enforce by suit. lie cannot be permitted to 
nullify that lien by requiring the present delivery 
of the draft to himself.” 
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The Government officials in the instant case certainly 

i 

have only a ministerial duty to perform. 

The facts in the instant case are quite similar to 
those in the case of Houston v. Grilles, 252 U. S. 469, 
where the United States Supreme Court in affirming 
the decree of this Court appointing a receiver for the 
purpose of asserting an attorney's lien on a fund due 
from the government (reported in 47 App. D. C| 364) 
said: | 

“In the present case it is conceded, and prop¬ 
erly conceded, that payment of the fund in ques¬ 
tion to the defendant Sanders is a ministerial 
duty, the performance of which could be compelled 
by mandamus. Hut from this it is a necessary con¬ 
sequence that one who has an equitable rigjht in 
the fund as against Sanders may have Relief 
against the officials of the Treasurv through a [man- 
datory writ of injunction, or a receivership which 
is its equivalent, making Sanders a party so as to 
bind her and so that the decree may afford a 
proper acquittance to the government. The prac¬ 
tice of bringing suits in equity for this purpose is 
well established in the Courts of the District. 
(Sanborn v. Maxwell, 18 App. D. C. 245; Rob¬ 
erts v. Consaul, 24 App. D. C. 551, 562; 
Jones v. Rutherford, 26 App. 1). C. 114; Par¬ 
ish v. McGowan, 39 App. D. C. 184. and McGowan 
v. Parish, 237 U. S. 285, 295). Confined as it nec¬ 
essarily must be, to cases where the officials of the 
government have only a ministerial duty to jper¬ 
form, and one in which the party complainant has 
a particular interest, the practice is a convenient 
one, well supported by both principle and prece¬ 
dent. 

Section 3477 R. S. regulating the assignment 
of claims against the United States, is noi an 
obstacle. As has been held many times , the ob¬ 
ject of Congress in this legislation ivas to protect 


8 


the government, not the claimant; and if does not 
stand in the wag of giving effect to an assignment 
bg operation of law after the claim has been al¬ 
lowed. Erwin v. V. S., 97 U. S. .‘>92: Goodman 
v. Xiblack, 102 U. S. 556, 560; Price v. Forrest, 
173 U. S. 410, 423.” 


II. 

The case of Zadurians Estate, 253 X. Y. S. 652, 
cited by appellees and decided August 6, 1931, was a 
case in the Surrogate's Court in Xew York State 
where a claim on assignment was made bv the deco- 
dent's mother for attorneys services in representing 
beneficiarg before the Veterans' Bureau which was dis¬ 
allowed. This case was long prior to March 20, 1933, 
when the so-called “Economy Act” was passed which 
act repealed the provisions of Sections 454 and 551, 
Title 38 IT. iS. C. which law appellees contend renders 
appellants lien void. 

Sections 454 and 551, Title 38 U. S. 0. were repealed 
by Section 17 of the Economy Act, the repealing words 
being as follows: 


* and all laws granting or pertaining to 
gcarlg renewable term insurance arc herebg re¬ 
pealed.” 


The opinion of the Supreme Court of the United 
States in the case of Lynch and Wilner v. United 
States (292 U. S. 571) in holding the United States 
could not repudiate its own contracts did not have the 
effect of abrogating the express provisions of the 
above quoted “Economy Act”. As was stated by the 
Court in that case: 

“It is true that a statute bad in part is not neces¬ 
sarily void in its entirety. A provision within the 
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legislative power may be allowed to standj if it. is 
separable from the bad.” | 

i 

It is respectfully submitted that a reading| of the 
“Economy Act” (Public No. 2, 73rd Congress, ap¬ 
proved March 20th, 1933) will show that thej above 
quoted law respecting the repeal of Sections 4}54 and 
551 of Title 38 U. S. C. are separable from jthe re- 
mainder of the Act and can be given legal effect and 
that Congress intended this provision relating! to the 
repeal of Sections 454 and 551 of Title 38 U. S. C. to 
stand in case other provisions held bad should fall. 

The “Economy Act” substituted for the established 
“compensation” payments to veterans a complete new 
set-up and authorized the President to prescribe! 44 pen¬ 
sions” but while other penalties in the law prior to 
March 20th, 1933, were re-enacted, yet, the provisions 
of Sections 454 and 551, Title 38 U. S. C. were not re¬ 
enacted either directly or by inference, nor were limi¬ 
tations prescribed as to attorneys’ fees. 

i 

i 

POINTS WHICH SHOW THAT SECTION 551 
U. S. C. A. HAS BEEN REPEALED. | 

I 

1. A. The repealing clause, as found in Sec. 17, Econo¬ 
my Act of March 20, 1933, (Sec. 717, Title 38, 
1934 Ann. to U. S. 0. A.) uses express and un¬ 
equivocal words of repeal as to all things concern¬ 
ing “War Risk Yearly Renewable Term insur¬ 
ance”. | 

: I 

B. The effectiveness of the general and all-inclusive 
repealing sentence, is not modified or changed by 
tiie words used in the “Proviso” or saving cjlause 
used in this statute. 
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2. The fact that Congress re-enacted all five of the other 
penal provisions of the existing Veterans laws, and 
d id not rq-enact, nor refer to Sec. f)51, Title 38 U. S. 
C., Sec. 500 World War Veterans’ Act, 1924, as 
amended, shows a specific intent to repeal it abso- 
lutelv and forever. 

3. The intent of Congress as to unequivocal repeal is 
deductible from the legislative history and debate in 
the Committee of Congress. 

4. Other provisions of this same “Economy Act" indi¬ 
cate that there was a certain intention of repealing 
Section 500 W. W. V. A. 1924, as amended (551 Title 
38 U. S. C. A.) 

5. Subsequent legislation shows that Congress had, by 
the act of March 20, 1933, intended to repeal all law 
pertaining to this insurance, for they made two sub¬ 
sequent amendments within six months thereafter, 
restoring benefits which had been swept away. 

6. Position taken by Chief Executive shows Sec. 551, 
Title 38 U. S. C. (Sec. 500 W. W. V. A. 1924 as 
amended) was repealed before fee contract was 
made. 

7. A Penal statute cannot be revived by implication. 

8. Statutory construction of penal law is strictly 
against the government. 

o 0 

Taking these points up in the order named : 


(1 —A) 

The phrasing of the repealing section (17) of the 
Act of March 20, 1933, is very comprehensive and there 
is nothing indefinite or uncertain about it. 
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It repeals 4 ‘all laws granting or pertaining to]yearly 
renewable term insurance”. 1 


What is meant by “all lairs” “pertaining t(\>”f 

Xo Section of the Code, nor of the previous ac|s were 
repealed by name, title, number reference, speeijal des¬ 
ignation or description. The repealing sectioji (17) 
was in general terms and was All inclusive: j 

The word “Pertaining to” is meaningful and jshould 
be defined. 

Funk Wagnalls Xew Standard Dictionary defines 
44 Pertain” as follows: “Pertain: 1. To belongs to an 
attribute,—element—adjunct—right or duty: |To be 
in a necessary relation or in close connection with, or 
dependent on something: appertain : As: Joy tlicjit per¬ 
tains to youth: ‘The things that pertain to this world.’ 

To have reference: relate; apply; with, to or into; 
As: ‘That pertains to another matter.’ Svnonvm: 

* i 

Belong, concent, regard, relate.” j 

Tn view of these definitions we see that the phrase 
“pertaining to” is broad in scope. If we paraphrase 
the wording of the act it would read: 

All laws referring to this insurance are repealed. 

All laws relating to this insurance are repealed. 

All laws applying to this insurance are repealed. 

* 

All laws under which a right or a duty are dependent 
upon this insurance are repealed. 

i 

• . | 

Sec. 551 can still prescribe penalties for violations 

of the other restrictions named therein (as converted 
insurance). BUT THE PLAIN WORDING OF THE 
REPEALING STATUTE (717 U. S. C. A. 1934)! RE- 
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PEALS IT AS TO WAR RISK RENEWABLE 
TERM INSURANCE. 

(1—B) 

As to this class of insurance Section 17 of the 
“Economy Act”, Public No. 2—73rd Congress, abso¬ 
lutely repeals all laws and then says: 

“Provided, that nothing contained in this sec- 
* 

tion shall interfere with payments—to be made— 
under contracts—under which payments have 
been commenced, or any judgment heretofore ren¬ 
dered,—or which may hereafter be rendered in 
any suit now pending.” 

Under the topic “Statutes”, 59 Corpus Juris, Sec. 
(544. page 1093, we (ind a discussion of this matter: 

“A saving clause is an exception of special 
things out of the general things mentioned in the 
statute; something smaller than the thing itself 
and yet not nullifying it. ' * * and its most common 
use is in repealing statutes for the purpose of sav¬ 
ing from their operation rights accrued, duties im¬ 
posed, penalties, or other liabilities incurred, and 
proceedings commenced. * * but where there is an 
express repealing section, the saving clause saves 
only what is embraces, and all things not enumer¬ 
ated are destroyed, not because they are not in¬ 
cluded in the savings clause, but bv virtue of the 
destructive force of the repealing portion of the 
act. 

A saving clause must ordinarilv be strictlv con- 
strued so as not to include anvthing not fairlv 
within its terms.” 

Sec. (>43. 59 C. J. 1092: 

“An exception differs from a ‘proviso' in that 
the exception exempts something absolutely from 
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the operation of the statute by express words in 
the enacting clause while a proviso follows the 
enacting clause and operates to defeat its 
operation conditionally” * * * “and |where 
a statute fixes its own exceptions to h gen¬ 
eral provision, no other statute can be looked to 
for exceptions. Where the terms of a statute are 
positive and unambiguous, exceptions not 
bv the legislature cannot be read into the 


made 

act.” 


“Where a general rule is established bv statute 
with exceptions, the court will not curtail tlje for¬ 
mer, nor add to the latter by implication, and it is 
a general rule that an express exception excludes 
ali others.” I 


Citing Equitable Life Assurance Soc. v. 

cuts, 140 U. S. 226, 35 L. Ed. 497. 
Hopkins v. U. S., 235 Fed. 95. 


Clem- 


Sec. 638, 59 C. J. 1087 ct seq.: 

“A proviso is a clause engrafted on a preced¬ 
ing enactment for the purpose of restraining or 
modifying the enacting clause, or of excepting 
something from its operation which otherwise 


some 
* * > > 

ts an 


would have been within it, or of excluding 
possible ground of misinterpretation of it. * 

639 * * A proviso which follows and restrk 

enacting clause general in its scope should be 
strictly construed, so as to take out of the enact¬ 
ing clause onlv those cases which are fairlv With in 
the terms of the proviso.” 


Supported by numerous U. S. cases there 


Icited. 


Other provisions of this same “Economy Act” 
cate that there was certain intention of repealing 
Section 500 W. W. Va. 1924, as amended. (551 
38 U. S. C. A.) 


indi- 


jpenal 
i Title 

I 
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The all inclusive repeal is not changed by the “pro¬ 


viso. 


7 7 


(2) 


The fact that Congress re-enacted all five of the 
other penal provisions of the World War Veterans Act 
of 1924. some 1 of which had already been amended by 
the Act of March 4, 1925, AX I) 1)11) X01 IlK-KXA('T 
Sec. 500 shows that this section (500) was infcnfim/'ilh/ 
omitted from the provisions which Congress intended 

to carrv forward in the statute law of 1933. 

•> 

Previous to the Kconomy Act of 1933, the penal pro¬ 
vision of these Veterans statutes were grouped to¬ 
g-ether, and 1 tabulate: 

In v. s. r. A. 


In 

WWV net 1024 Ini 

\ S. Cn, 

le Ann. 

In Econnniv 

1034 Ann. 

as 

amended 

prior t< 

> 1033 

Act Mar. 20, 1033 

Title 3S 

1 . 

Section ."500 

Sec. 

551 

Not Found 

Not Found 

o 

Sec. .”01 

Sec. 

552 

Sec. 12 

Sec. 712 

3. 

See. ."02 

See. 

55.3 

Sec. 13 

Sec. 713 

4. 

See. 503 

Sec. 

554 

See. 14 

See. 714 

5. 

See. 504 

Sec. 

555 

Sec. 15 

Sec. 715 

G. 

See. 20. AMD 3/5/25 

Sec. 

55G 

Sec. 1G 

Sec. 71G 


Thus we see that all of the penal provisions of the 
Veterans acts 1 were re-enacted by the Keonomy act of 
March 20, 1933, except Section 500 (Title 38, Sec. 551 
U. S. C.) which is the provision here under considera¬ 
tion. It follows, therefore, that Congress certainly in¬ 
tended to strike out said Section 500, IV. W. V. A. 1924, 
as amended from the statute books. 



The Hearings before Congress throw some light on 
Congress’ intention. 

C 1 



See. 11 (Section 711 of Title 38, U. S. C. A|. 1934) 
reads: 

J 

“All offenses committed and all penaltiesjor for¬ 
feitures incurred under the arts repealed hi) sec¬ 
tion 17 of this title may be prosecuted and punished 
in the same manner and with the same effect as if 
said repeal had not been made. * ' *” (Emphasis 
supplied.) I 

The foregoing takes care of any violation of Section 
500, Title 38 See. 551, committed prior to March 20, 
1033. The act then continues with sections 12,|l3, 14, 
15 and 16 of Title 1, all of them of a penal character. 
Concerning these sections the following colloquy took 
place in the Senate Finance Committee hearing, 

Mu. Dotclas: “Sections 11, 12, 15, 14, 15 and 
16 of the Economy Act as I understand it, re-en¬ 


act present provisions of the law imposing 


penal¬ 


ties for the tiling of fraudulent affidavits and mak¬ 
ing fraudulent statements, and for the misuse bv 
guardians of funds in an estate. There is nothing 
new in any one of these sections.” 

(Jknkkal IIixks: They are the penal statutes. 

Mr. Dotoi.as: Yes; they are the penal statutes. 

The report of the Senate Committee toucheq upon 
them as follows: 

“Sections 12, 13, 14, 15 and 16 of Title 1 of the 
Bill re-enact and make applicable to claims and 
claimants under Title 1 of this act the penal pro¬ 
visions now contained in existing laws which per¬ 
tain to claims and claimants for pensions ancjl com- 
pcnsation. Section 1< of Title 1 of the bill repeals 


* * * 


al 


* * * 


iso the 
This 


all laws granting ‘ * compensation 
laws granting pensions * * * except 
section further repeals all laws granting o^ per¬ 
taining to vearlv renewable term insurance 

o * 
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(4) 

In this report it is noted that mention is made as to 
re-enactment of the live penal sections hereinbefore 
tabulated, hut makes no mention of Section 500, \Y. AY. 
V. A. 1924 as amended. (Title 38, 551 U. S. C. A.) 

So far as yearly renewable term insurance was con¬ 
cerned the penal provision was omitted advisedly and 
evidently with care. For they re-enacted the other five 
and explained that those were the penal provisions that 
they recommended be re-enacted. 

In a paragraph immediately preceding this one the 
report states: 

“Section 11 of Title 1 of tlie bill provides that 
all offenses committed and all penalties or forfei¬ 
tures incurred under the acts which grant Span¬ 
ish-American AYar and AYorld AYar Compensation, 
pensions, etc., and which arc repealed by Section 
17 of this title may be prosecuted and punished 
in the same manner and with the same effect as if 
said repeal had not been made.” (Emphasis sup¬ 
plied) 

The conclusion from consideration of the foregoing 
:s inescapable that Congress proceeded upon the 
theory that unless Section 11 was incorporated in the 
act, offenses committed prior to the enactment of the 
law could not be prosecuted, which of course would not 
be the effect if the penal provisions of the existing 
penal sections, including Sec. 500, remained in force. 

Having thus provided for the prosecution of of¬ 
fenses previouslv committed under the laws as tliev 
had theretofore existed and desiring to provide for the 
prosecution fori offenses to be committed in the future, 
such penal provisions as Congress saw lit to continue 
in force were re-eacted by Sections 12, 13, 14, 15 and 
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16 of the Economy Act, 1933 (712, 713, 714, 7l|5 and 
716 Title 38, U. S. C. A. 1934) were re-enacted but sec¬ 
tion 500, IT’. TF. V. A. 1924, Title 38, Sec. 551, U. S. C., 
was not so re-enacted. 

It seems inconceivable that the draftsman of bublic 
Xo. 2, 73rd Congress (the Economy Act) did notj have 
before him the sections of the earlier laws—when he 
re-enacted five of the six penal provisions theretofore 
existing. The verv fact that he and Congress odiitted 
the penalty as to attorney’s fees to be charged in war 
risk term insurance cases which were pending bears 
a double significance, and it expressed the intention of 
the writer of the law and of Congress by reason ^)f its 
absence. 

The failure to re-enact Sec. 500, W. W. V. A. 1924, 
Title 38, U. S. C. A., Sec. 551, supports the logical 
construction of the other provisions of the law and 
leads to the conclusion that the provisions of the law 
theretofore existing, and which limited attorneys to 
fees of 10 per cent and provided for penalties, \vere 
knowinglv and intentionallv omitted from the new 
law. 

(5) 

i 

Subsequent legislation bg the same Congress, shows 
that they intended to repeal Section 500, World War 
Veterans’ Act, 1924, as amended. 

The Act of July 16, 1933 (Public No. 78, 73rd Con¬ 
gress), authorized further adjudication of yearly re¬ 
newable term insurance, and remarked that the bro- 
visions of the previous laws had been repealed by Sec¬ 
tion 17 of the Economy Act of March 20, 1933. 

That Congress recognized that under the terms of 
the Economy Act no claims for either compensation 
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or yearly renewable term insurance could be adjudi¬ 
cated bv the Veterans Administration is shown bv the 
* » 

provisions in Public Xo. 78, 73rd Congress (Act of 
July 16, 1933), especially Sec. 20, which authorized the 
adjudication of certain claims for yearly renewable 
term insurance and compensation “under the provi¬ 
sions of laws repealed by said section 17 * * * and 
any person found entitled to the benefits claimed shall 
be paid such benefits in accordance with and in the 
amounts provided by such prior laws.” (Emphasis 
supplied.) 

The term “compensation” appears frequently, and 
in Sec. 33 it is provided that “Service-connected money 
benefits payable to World War Veterans under this 
title and Public Xo. 2, 73rd Congress, shall be entitled 
“compensation" and not “pension". Thus the term 
“compensation” was restored by legislation to this 
place among the “categories of gratuities”. 

Finally, in Sec. 35 provision is made for the adjudi¬ 
cation of still other claims for vcarlv renewable term 

* * 

insurance, which had been inhibited because of the re¬ 
peal of the various acts and the adjudication of which 
had not been authorized by Public Xo. 78, 73rd Con¬ 
gress. Again is reference made in Sec. 35 to “provi¬ 
sions of laws repealed by said Sec. 17,” and to 
“amounts provided by prior laws”. 

(6) 

The President of the United States bv Executive 

% 

Order recognized that Sec. 500 was repealed. 

That the President accepted the repeal of Sec. 500, 
W. W. V. A. 1924 (Sec. 551, Title 38 U. S. C.) as 
accomplished by Sec. 17 of the Economy Act is indi- 




I 


cated by the provision of Executive Order Xc|. 
Veterans Regulation Xo. 10, Par. XVI, in which the 
administrator of Veterans Affairs is authorized jto rec¬ 
ognize the representatives of the American Red pross, 
American Legion, and other organizations of Veterans 
in the presentation of claims. While the Grand jArmv 
of the Republic and the United Spanish War Veterans 
are added to the list as it appears in Sec. 50f|> they 
could have been covered by the language “and such 
other organizations as shall be approved by the direc¬ 
tor.” 

If Section 500 had not been repealed there |could 
have been no reason for promulgating this Paragraph 
of Executive Order Xo. 6098. | 

Paragraphs XVI and XVII, Regulation 10, Execu¬ 
tive Order 6098 are not in accord with Section 500, 
WWV, Act, 1924. (551 IT. S. C. A. Title 38.) 


(7) ! 

The provisions of a Statute that has hern repealed 
especially a Penal statute, cannot he revived, by impli¬ 
cation. 

The repeal of statutes by implication is discussed by 
the Supreme Court in: 


Ransell v. William, 106 U. S. 623, 27 L. Ed 


220 . 


Gauthier v. Arthur, 104 U. S. 346, 26 L. Ed] 773, 

i 

from which later case the following is quoted: j 


“If the 5th section of the act of 1872 stood a 
it might, with much reason, be claimed that it 
not intended to effect the discrimination 


lone, 

was 

pre¬ 


scribed by the Act of 1864. But it does not sjtand 
alone. The general repealing clause of the statute 
declared all Acts and parts of Acts inconsistent 
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with il^ provisions are repealed; and it excepts 
from its operation the provisions of certain other 
Acts, among; which the discriminating section of 
the Act of 1804 is not mentioned. Both from the 
general language of the repealing clause and the 
enumeration of the provisions of Acts excepted 
from it, we are forced to conclude that it was 
the intention of Congress to put an end, so far as 
the free list in the 5th Section of the Act of 1872 
is concerned, to the operation of the discriminat¬ 
ing Act of 1864.” 


In the instant case all laws granting or pertaining to 
this kind of insurance were expressly repealed and the 
onlv wav in which one can arrive at anv thought or 
conclusion that Congress did not intend to repeal sec¬ 
tion 500, so far as it relates to this kind of insurance, 
is by mere inference or implication, and such a conclu¬ 
sion and or construction would be strained and con- 
trarv to law. 

Under the topic “Criminal Law” “Repeal of Stat¬ 
utes”, 16 Corpus Juris, Sec. 33, page 69, there is a dis¬ 
cussion of the matter which reads: 


“A Penal law mav, like anv other statute, be 
repealed either expressly or by necessary impli¬ 
cation * " ' if the whole subject of the earlier stat¬ 
ute is conrerl by the later one having the same ob¬ 
ject, and which was clearly intended to prescribe 
the only rules applicable to the subject. U. S. v. 
Ranlett, 172 U. S. 133, 43 L. Ed. 393: U. S. v. 
Claflin, 97 U. S. 546.” 


( 8 ) 

II here const ruction of Penal Statutes are involved it is 
the duly of the court to construe repealing acts liberally 
in favor of the Defendant. 
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23 Fed. (2d) 500 U. S. v. One Aeroplanej (D. C. 

Calif.) from which the following’ is quoted: 

i 

* When reasonable doubt exist^ as to 
whether provisions of a statute that are p(mal in 
effect have been repealed, such doubt shoiuld be 
resolved against the government.” 

Unqualified repeal excludes prosecution junless 
later statute declares contrary intention.i Vin¬ 
cent v. U. S., 272 Fed. 114. 


While criminal statutes are to be given la rea- 
sonable construction, ambiguities are not to be 
solved so as to embrace offenses not clearly within 
the law. ! 

Kirchman v. United States, 256 U. S. 363j 65 L. 
Ed. 922. 

A criminal statute must be strictly construed 

* 

against the Government. 

Matthew Addv Co. v. U. S., 264 U. S. 23^, 244, 
245; 58 L. Ed. 658-60. 


The principle that penal statutes which are iji der¬ 
ogation of common law rights are to be strictly con¬ 
strued is elementary. In the present case it might be 
summarized as follows: 

It is a well settled rule that statutes which are 
in derogation of common right, and which impose 
special restrictions upon individuals, not snared 
by others, should receive strict construction and 
the courts will require that cases brought before 
them should be brought clearly within the terms 
of such statutes before they will be held applicable 
thereto. A statute mav be said to be in delroga- 
tion of common right when it is confined in its op¬ 
eration to a particular set of men, separate and 




I 



apart from the rest of the community and the 
rights infringed on hy statute are such as would 
he enjoyed by the persons governed by the common 
law, or as a part of tlie general liberty which be¬ 
longs to them under our svstem of government. 


Thus if a statute, for any cause, limits persons of 
full age and sound mind from making: contracts freely, 
it is to be construed strictlv, for although it mav be 
founded in a wise policy and a just regard for the pub¬ 
lic welfare, it is in derogation of private rights. 


Xo doubt can be entertained but that Sec. f)0U is in 
derogation of the rights of one class (disabled world 
war veterans) to contract freely with another class 
(attorneys) and thus the statute has apparently been 
repealed and any offense charged must be clearly 
brought within the provision of some penal statute 
which clearlv existed when the offense was committed. 

Speeter v. V. S. ((’. (\ A. 8th rir.) 4:1 Fed. 2nd 927 
(Aug. 1920) was a case involving the interpretation 
of a penal section of the Federal Farm Loan act where 
the attorney for a bank, and another employee, were 
charged with violating penal sections forbidding profit 
or gain from handling the business of the bank, and 
the court said: 


64 This statute, in so far as it attempts to define 
criminal offenses, is somewhat obscure, and it is 
difficult to arrive at the legislative intent and to 
determine whether the acts charged in this indict¬ 
ment fall within the intended inhibition of the 
Statute. 


The offense created was not a crime at common 
law, and. hence no assistance in the interpretation 
of the statute can be had bv resort to the common 
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law. There being no common law crime ajgainst 

the government, each case, of necessity, involves 

the construction of a federal statute, and ljio one 

can be punished for crime against the tun ted 

• , ^ 

States unless facts shown plainly and unmistak¬ 
ably constitute an offense within the meaning of 
an Act of Congress. 

Donnelly v. U. S., 276 U. S. 505, 48 S. ([. 400, 
72 L. Ed. 676. 

U. S. v. Laehcr, 134 U. S. 624; 10 S. C, 6251. 

Fasulo v. U. S., 272 U. 8. 620; 47 S. O. 20(1. 

It has long been the rule of both the federal and 
state courts that penal statutes are subject to the 
rule of strict construction, and, if a penal statute 
contains a patent ambiguity and admits of two 
reasonable and eontradiator?) constrnations, that 
ivhich operates in favor of a party accused under 
its provisions is to be preferred, and the statute 
will not be extended in its scope to include other 


offenses than those which are clearly desq 
and provided for.” (Emphasis supplied) 


ribcd 


In U. S. v. Winchester (40 Fed. 2nd 472 C. C. A. 2) 
a suit to recover penalties on ship agent in violation of 
an amendment to the Immigration Act, the court said: 

“Such an amendment by implication we do not 
think justified in a ixuial statute, where, if the lan¬ 
guage is ambiguous, the courts lean in favor of the 
defendant.” ! 


In the case of United States v. Sharton, U. S. Su¬ 
preme Court Reporter, Yol. 52, 416 (2S5 U. S. 518), 
decided Apr. 11, 1932, the construction of the penal 
provisions of a Revenue Statute was involved. Defen¬ 
dant was charged with evading Income Taxes for 1926. 
The first clause of section 111 (a) fixed certain limita- 
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apart from the rest of the community and the 
rights infringed on by statute are such as would 
he enjoyed by the persons governed by the common 
law. or, as a part of the general liberty which be¬ 
longs to them under our svstem of government. 


Thus if a statute, for any cause, limits persons of 
full age and sound mind from making contracts freely, 
it is to be construed strictly, for although it may be 
founded in a wise policy and a just regard for the pub¬ 
lic welfare, it is in derogation of private rights. 

Xo doubt ,can be entertained but that Sec. 500 is in 
derogation of the rights of one class (disabled world 
war veterans) to contract freely with another class 
(attorneys) and thus the statute has apparently been 
repealed apd any offense charged must be clearly 
brought within the provision of some penal statute 
which clearly existed when the offense was committed. 

Specter v. U. S. ((\ (\ A. 8th Fir.) 42 Fed. 2nd 927 
(Aug. 1920) was a case involving the interpretation 
of a penal section of the Federal Farm Loan act where 
the attorney for a bank, and another employee, were 
charged with violating penal sections forbidding profit 
or gain from handling the business of the bank, and 
the court said: 


“This statute, in so far as it attempts to define 
criminal offenses, is somewhat obscure, and it is 
difficult to arrive at the legislative intent and to 
determine whether the acts charged in this indict¬ 


ment fall within the intended inhibition of the 
Statute. 


The offense created was not a crime at common 
law, and, hence no assistance in the interpretation 
of the statute can be had bv resort to the common 



law. There being no common law crime against 
the government, each case, of necessity, involves 
the construction of a federal statute, and 1:0 one 
can be punished for crime against the United 
States unless facts shown plainly and umrjistak- 
ablv constitute an offense within the meaning of 
an Act of Congress. 

Donnellv v. U. S., 276 U. S. 505, 48 8. C. 400, 
72 L. Ed. 676. 

U. S. v. Lacher, 134 U. S. 624: 10 S. 0. 625. 

Fasulo v. U. S., 272 U. S. 620; 47 S. C. 200 

It has long been the rule of both the federal and 
state courts that penal statutes are subject to the 
rule of strict construction, and, if a penal statute 
contains a patent ambiguity and admits of tiro 
reasonable and contradictory const ructions, that 
ivhicli operates in favor of a party accused under 
its provisions is to be preferred, and the statute 
will not be extended in its scope to include other 
offenses than those which are clearlv described 
and provided for.” (Emphasis supplied) 


a 


In U. S. v. Winchester 
suit to recover penalties 


(40 Fed. 2nd 472 C. C. A. 2) 
on ship agent in violation of 


an amendment to the Immigration Act, the court said: 


“Such an amendment by implication we dcj not 
think justified in a penal statute, where, if the lan¬ 
guage is ambiguous, the courts lean in favor ok the 
defendant.” j 

In the case of United States v. Sharton, U. S. Su¬ 
preme Court Reporter, Yol. 52, 416 (285 U. S. 518), 
decided Apr. 11, 1932, the construction of the fjenal 
provisions of a Revenue Statute was involved. Defen¬ 
dant was charged with evading Income Taxes for 1926. 
The first clause of section 111 (a) fixed certain limita- 
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tions and the “proviso” thereof other limitations. 
The court in referring to U. S. v. Xoveck, 271 U. S. 
201, 46 S. Ct. 476, said: 

“As said in the Xoveck case, statutes will not be 
read as creating crimes or classes of crimes unless 
clearly so intended, and obviously we are here con¬ 
cerned with one meant only to fix periods of limi¬ 
tation. Moreover, the concluding clause of the 
Section, though denominated a proviso, is an ex¬ 
cepting clause, and therefore to be narrowly con¬ 
strued. United States v. McElvain, 272 U. S. 633, 
47 S. U. 219. And, as the section has to do with 
statutory crimes, it is to he liberallv interpreted in 
favor of repose AND OUGHT NOT TO HE EX¬ 
TENDED bv construction to embrace so called 
frauds not so denominated by the statutes creat¬ 
ing offenses. II. S. v. Hirscli, i00 U. S. 33. Y. S. v. 
Rabinowich, 238 U. S. 78 ' * (Em])hasis 

su}>plied.) 


In Braffith v. People of Virgin Island, 26 Fed. (2nd) 
646 (C. C. A. 3) the court said: 

“Rules of construction, however, distinguish be¬ 
tween civil and penal statutes; the former may be 
construed liberally; the latter must be construed 
strictly. 

The Statute in question is highly penal * * *. 
The rule has long been settled in American Juris¬ 
dictions that all such statutes must be construed 
strietlv against the state and favorablv to the lib- 
erty of the citizen. S Ruling case Law 59, 60; 25 
Ruling case law 1081, et seq. 


“This rule is founded on the tenderness of the 
law for the rights of individuals and upon the 
plain principle that the power to decide what is 
a crime and the power to punish are vested in the 
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Legislative, not in the judicial department. U. S. 
v. Wiltberger, 5 Wheat. 76, 5 L. Ed. 37. 

Penal statutes will not be construed to include 
anything beyond their letter, even though jwithin 
their spirit, nothing can be added to theiji and 
nothing can be taken from them by inference or 
intendment.—Ilronek v. People, 134 Ill. 139, 24 
X. E. 86, S L. R. A. 837, 23 A. S. R. 652. It has been 
repeatedly stated that in extension of the lejter of 
a penal law nothing may be assumed by injiplica- 
tion. (Fairfax v. Hunter, 7 Cranch. 603, 3 L. Ed. 
453, 25 R. C. L. 1083). * < 


>• y i 


Title 38 Sec. 454 U. S. C. referred to by appellees 


is not applicable here, and if applicable is nu 


11 and 


void. And further, Title 38, Sec. 454, was likewise re¬ 
pealed by the express provisions of Sec. 17 of the Econ¬ 
omy Act (Public Xo. 2, 73rd Congress) of March 20, 
1933. 


in the case of Lindberg v. Humphrey, et al., 53 


App. 


1). C. 243 (289 Fed. 901) referred to by appellees the 
facts show that the agreement, which was not in! writ¬ 
ing, was made before the claim was allowed by the 
government and there was no personal service. Fur¬ 
thermore in that case the Treasury officials denied that 
ihe claim had been allowed and alleged there was noth¬ 
ing due Lindberg from the government, and there was 
no allegation that Lindberg was insolvent, as in the in¬ 
stant case. These important differences in the facts 
clearly distinguish that case from this. 

Further, an appeal was allowed by the Chief Justice 
of the United States Supreme Court on June 2nd, 1923, 
from the decree of this Court in Lindberg v. [Hum¬ 
phrey, supra, but was not carried through to conclu¬ 


sion. 
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III. 

FEE CONTRACT DOES NOT VIOLATE TITLE 
38 U. S. C., SEC. 551, OR ANY OTHER STAT¬ 
UTE. 


Without conceding;, that the provisions of Section 
551, Title 38 U. S. C., have not been repealed, it is re¬ 
spectfully submitted that the contract forming the basis 
of the lien is not in violation of Title 38 U. S. C. Sec¬ 
tion 551 (Section 500 World War Veterans’ Act, 1924 
as amended), even though it had not been repealed. 
The provisions of Section 551 Title 38 l T . S. C. (Sec¬ 
tion 500 World War Veterans' Act, 1924 as amended) 
which is set forth verbatim on pages five and six of 
appellees' brief refer only to the presentation of claims 
before the Bureau. The following language contained 
in this law is particularly significant here: 


“Except in the event of legal proceedings un¬ 
der section 445 of this chapter, no claim agent or 
attorney except the recognized representatives of 
the American Red Cross, the American Legion, 
the Disabled American Veterans, and Veterans of 
Foreign Wars, and such other organizations as 
shall be approved by the Director shall be recog¬ 
nized in the presentation or adjudication of claims 
under Parts IT, III, and IV of this chapter, and 
payment to any attorney or agent for such assist¬ 
ances as may be required in the preparation and 
execution of the necessary papers in ant/ applica¬ 
tion to the bureau shall not exceed $10 in any one 
case. * * (Emphasis supplied) 


The case of Calhoun vs. Massey, 253 U. 8. 170, men¬ 
tioned in appellee’s brief, related to an entirely differ¬ 
ent! v worded statute than that here under considera- 
tion, and hence this decision is not applicable in the 
instant case. 



The eases of Margolin vs. U. S., 269 U. S. 93, Lopez 
v. U. S., 17 Fed. (2d) 462, and Purvis v. U. S., 6lj Fed. 
(2d) 992, referred to by counsel for appellees inj their 
brief are not applicable and are distinguishablejfrom 
the instant case, as the instant case is one involving 
attorneys' fees for services in a common late manda¬ 
mus proceeding to compel performance of duty b|y the 
government's administrative official in this case, i while 

i 

those cases referred to procuring benefits from the 
Veterans 9 Bureau. 

Appellees’ counsel in their brief attempt to show 
that Section 17 of the “Economy Act” (Public No. 2, 
73rd Congress) was an attempt to repeal, as they state, 
with certain exceptions , appellee's brief, page 15: 

“All laws relating to benefits arising out of 

vearlv renewable term insurance.” 

* 

i 

They are endeavoring to write into the law words 
not there and to insert the word “benefits” ii|i the 
above quoted provision of law, where it does nojt ap¬ 
pear. J 

Section 11 of the Economv Act (Public No. 2,173rd 
Congress) as approved March 20, 1933, specifically re¬ 
lates to the repeal of prior existing penal statutes and 
provides: 

“All offenses committed and all penalties or 
forfeiture incurred under the acts repealed by 
section 17 of this title may be prosecuted and pun¬ 
ished in the same manner and with the same Effect 
as if said repeal had not been made and any! per¬ 
son who forfeited rights to benefits under any such 
acts shall not be entitled to anv benefits under this 
title.” 

Had Congress not intended to repeal all penal pro¬ 
visions of the law pertaining to veterans’ benefits 
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along with the other provisions, it certainly would not 
have, in the same act, (see Sections 11, 12, 13, 14, 15 
and 16 of the “Economy Act”, Public Xo. 2, 73rd Con¬ 
gress) re-enacted penal provisions relating to: (Sec. 
12) fraud,; swearing to false statement of fact 
with knowledge of its falsity: (Sec. 13) one who ac¬ 
cepts money from the United States fraudulently un¬ 
der any regulation after the happening of the contin¬ 
gency upon which payment is made; (Sec. 14) one who 
with intent to defraud the United States accepts money 
to which they are not entitled; (Sec. 15) one who con¬ 
spires in the procurement or presentation of a false 
affidavit; and (Sec. 16) or embezzlement by fiduciaries. 

From the foregoing it seems clear that Congress did 
intend to repeal all penal provisions of law then ex¬ 
isting relating to veterans’ benefits and re-enact such 
laws, except those relating to insurance because Con¬ 
gress specifically re-enacted all others but omitted to 
enact those penal provisions of law relating to insur¬ 
ance benefits. Therefore appellants fee contract is 
not in conflict with the law. 

Appellees’ brief does not in any wise point out 
wherein the Supreme Court of the United States in 
the Lynch and Wilner cases (292 U. S. 571; 78 L. Ed. 
1434) made any statement that could be construed as 
indicating that decision stands for the proposition ad¬ 
vanced by the appellees and adhered to by the lower 
Court in this case. 


DECISION OF U. S. SUPREME COURT IN LYNCH 
AND WILXER CASES INAPPLICABLE. 

The Lynch and AYilner cases, supra, involved only 
civil matters and the constitutionality of that part of 



the Economy Act which precluded insured veterans 
from recovering on their insurance contracts, j 

The Supreme Court held that such contracts jwere 
property, and created “vested rights” which j Con¬ 
gress had no power to take away by statute. Ij sub¬ 
mit that appellant's contract, in the instant case, yas a 
property right, which cannot be taken from him With¬ 
out violating the protective provisions of tliq 5th 
Amendments of the Constitution of the United States. 

The U. S. Supreme Court, in the Lynch and Wilner 
cases, supra, further remark that “A provision within 
the legislative powers may be allowed to stand if jit is 
separate from the bad.” 

Thev did not declare the whole Economv act VOID: 
• * 

they merely said the part which cut off the right to 
benefits, which had vested, was unconstitutional. 

: 

Sec. 17 of the Economy act repealed the civil rights 
of the insured and the penal provisions of Sec. 500. 
AY. AY. V. A. 1924 as amended (Title 38, Sec. 551 U. S. 
C.) These are tw’o distinct features and it seems too 
unreasonable for argument that the government shpuld 
contend that the Act of Congress in repealing a crim¬ 
inal statute was of no effect because in the same law, or 
paragraph, or sentence they had also tried to repeal 
civil rights, which later action the Supreme Court jsaid 
was unconstitutional. 

There is no precedent in the History of the law’ w r hich 
holds or infers that the Sovereign power that passes a 
criminal, or penal statute, cannot repeal that syme 
penal statute. 

Section 17 repealed all law’s granting or pertaining 
to term insurance. In the broad field there wrereitwo 
classes or law’s pertaining to such insurance. 
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1. Civil benefits, right and remedy. 

Penal Statutes with reference to fraudulent 
claims, attorney fees, etc. 

Sec*. 17 Title 38 U. 8. C. A., 1934 repeals all laws in 
both fields. 

The Supreme Court considered the action of Con¬ 
gress in repealing the right of the veteran in the field 
of civil benefits (vested rights) and held that Con¬ 
gress could not cut off these rights. 

There is no rule of statutorv construction or author- 

ity by which this decision of the Supreme Court can be 

construed as effecting or setting aside of the repeal of 

the penal statutes which were included in Sec. 17 of the 

Economy Act. 

% 

The Supreme Court conceded the right of Congress 
to repeal the “remedy" theretofore existing and pro¬ 
ceeded on the theory that if it had been repealed the 
plaintiffs could not proceed with their law suit: and 
on the theory that except for the fact that Congress 
had transcended its powers in attempting to repeal 
the veterans “rights” instead of the remedv. Section 
19 World War Veterans Act 1924 as amended (per¬ 
mitting suit) would have been repealed under the gen¬ 
eral wording of Section 17 of the Economy Act, which 
repealed all law granting or pertaining to this kind of 
insurance. 

Thus, we see that the Lyneh-Wilner Cases do not 
in fact support the contention of the appellees in this 
case. Rather it supports the position of the appellant, 
that the words of the repealing clause were intended to 
be and were in fact, all inclusive as to all laws concern¬ 
ing War Risk Term Insurance. 


The War Risk Term insurance laws existing at the 
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time the repealing statute was passed, certainly in¬ 
volved both civil and criminal statutes. Tiui Fifth 

i 

Amendment of the U. S. Constitution, under the| ruling 
of the Supreme Court, prevented the repeal jof the 
Civil features of existing laws. Certainly this iconsti- 
tional feature could not prevent the repeal of tin} Penal 
statutes. Thov are two distinct branches of the!law. 

In these very cases (Lynch v. Wilner, supm), as 
well as in many other well considered opinions of the 
Supreme Court of the United States, it has becjn held 
that even though one part of a law may be held Uncon¬ 
stitutional, the remaining portions of the law ^vill be 

sustained if this can be consistently done. In the in- 

%/ 

slant case Congress did repeal the Penal Section. Is 
this repeal to fall, because they over-stepped their 
constitutional rights with respect to the civil aspects 
of the law. 

Xo authorities have been cited by appellees to sup¬ 
port this view and counsel for appellant has been un¬ 
able to find any. 

* ^ i 

Moreover, the part of the law under which thij> mat¬ 
ter is now presented is not attacked, either in this case, 
nor in the Lynch-Wilner cases, as an unconstitutional 
enactment. 

The proviso in the statute saved for the veteran 
benefits on contracts on which suit were then pending. 
In the Lynch and Wilner suits Congress had attempted 
to cut them off. The proviso in the law made that por¬ 
tion of it constitutional beyond any question. 

How then, can it be said there is weight to appellees’ 
bare statement that the decision in the Lynch-Wilner 
cases supports their contention? 









32 



The contract between Adamski and appellant was 

made IS months after the award bv the Government. 

♦ 

He was a | bona fide creditor during those 18 long 
months while he was waiting for this monev. There 
i> nothing in the record to show that this claim would 
evei* have been paid by the Administrator of Veterans’ 
Affairs if Adamski had continued to stand by and wait 
for the Administrator to act without filing mandamus 
suit to compel action. The statute which the Adminis¬ 
trator of Veterans' Affairs interpreted as prohibiting 
him from making an award to Adamski was uncon¬ 
stitutional from the date of its inception, having been 
so held by the I nited States Supreme Vourt in the 
cases of Lynch and Wilner v. United States, supra. 

Under the award made, there was $8,740 due 
Adamski 011 March 4, 1032 (18 months before he con¬ 
tracted with appellant to compel payment of the award 
by mandamus proceedings. 

Under Adamski's insurance contract the disability 


benefits are paid at the rate of $57.50 per month in 
240 equal monthly installments at least until 
240 installments have been paid, which by simple 
arithmetic shows that $13,800.00 will be paid un¬ 
der Adamski's contract. The law provides for pay¬ 
ment of $57.50 per month as long as Adamski lives and 
remains permanently and totally disabled. Therefore 
should Adamski live for more than 20 years after 


the date of total and permanent disability, he is on- 
titled, under the contract to $57.50 per month for each 
month as long as he lives. Should he live until 1959, 
and remain totally and permanently disabled, which is 
quite probable, he would ultimately recover $27,400.00 
under the terms of the insurance contract sued upon. 







In view of the forego ins:, the reasonableness cff the 
contingent fee which the parties solemnly agreedjupon 
is apparent, and it is respectfully submitted tliajt this 
tee is not excessive considering the amount involved, 
work done and the results obtained. 

It is respectfully submitted that the bill of | com¬ 
plaint states that this claim arose “out of an avjard” 
and the motion to dismiss necessarily admits! this 
statement, and this court is bound by the recorcj now 
before it and nothing else. Hence appellees’ statement 
appearing on the last page of their brief should not be 
given anv consideration bv the Court. 

CONCLUSION. j 

In view of the foregoing it is respectfully submitted 

that the position taken by appellees is 

the cases cited in appellees’ brief are 

guishable from the facts in the instant casq and 

the law applicable thereto; and that this (jourt 

should reverse the action taken bv the Court lkelow 

* 

and direct that a decree be entered in favor of appel¬ 
lant against the appellees, in the amount of $2,500 with 
interest in payment and settlement of his lien together 
with costs out of the fund, said costs to be assessed 
against the appellee, Adamski. 

Respectfully submitted. 

Warren E. Miller, 

332 Southern Bldg., 
Washington, D. C., 

Attorney for Appellant 


untenable and 

clearlv distin- 
*> 



